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Foreword

Child rights have tremendous significance in every aspect of
the development of nations. Ensuring child rights constitute the core
of good governance, and therefore is the essence of policing and the
criminal justice processin our country. The Bureau of Police Research
and Devel opment (BPR& D), being dedicated to improving the quality
of policing in India, has been in the fore front in espousing the best
methods and enhancing professionalism in Indian Police. In this
regard, | am immensely pleased to recommend this book on the law
and practice with respect to child victimsasagreat and timely tool to
the millions of investigators, supervisors and caregivers in the law
enforcement and justice delivery process. It isatool, areference book,
aswell asaready reckoner for the practitioners. It isabook that links
the text to the context.

Unevenness and distortions in the justice delivery process on
child rights has been a concern of al involved for quite some time
now. Even awell-articulated law like POSCO (Protection of Children
from Sexual Offences) Act of 2012, |aunched with fervour and zeal,
has seen less than 10 per cent cases getting convictions (refer Crime
in India of the previous years), meaning thereby that 90 per cent of
thevictimsare not getting justice. Thisisaserious matter that should
make all of ussit up and take notice.In this context, one of the issues
that came up across the country was uneven levels of knowledge,
skills and attitudinal orientation among the responders. We cannot
afford tofail our children and this cannot wait anymore. Hence, | see
thisbook, A Handbook on the Legal Processesfor the Policein respect
of Crimes against Children as a great instrument for a tremendous
and positive impact.



The idea of the book was conceived, developed and put into
process by Dr. P.M. Nair, arenowned international expert on child
rights, with vast experience and expertisein law enforcement, justice
delivery, professional investigation, research, legal drafting, capacity
building and convergence of stakeholders. It hasbeen drafted by him
and an eminent team, working at the Tata I nstitute of Social Sciences,
with full support from Child Investment Fund Foundation (CIFF).
The draft of thisbook, revised several times by the authors, has been
duly vetted by the expert academics of the National Law School of
India University, Bengaluru, and the experienced officials of BPRD
and has seen further improvements and val ue additions. The churning
process has certainly enriched this book and made it more user-
friendly.

| have no doubt that thisbook, translations of which are being planned
in several Indian languages, will be agreat support to the officials at
the Police Stations and members of the Child Welfare Committee
(CWC) across India as well as all associated bodies involved in the
mission of supporting child rights. Considering the tremendousval ue,
potential and utility of this book as a tool for positive action and
impact, wein BPR& D are happy to publish thisbook. It isamatter of
great pleasure for me to dedicate this book to the children of India,
with the fervent hope and belief that it will help millions of children
who are subjected or vulnerable to exploitation.

A. f, Mahubhuroan”
(Dr. A.P. Maheshwari)
Director General

New Delhi
April 10, 2018
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PREFACE

As the type, spread, speed and intensity of crimes against children in
India are on the rise, new special legislations, along with amendments
to the general and substantiate criminal laws, have come up in the recent
past to effectively address the specific offences against children, with a
view to ensure good governance and proper law enforcement. However,
the multiplicity of laws, their uneven knowledge and, above all, lack of
skilled application by the police, aswell asthe other stakeholdersinvolved
inthe process of justice delivery and prevention, has created an alarming
scenario in respect of preventing and combating crimes against children.
A need wasfelt to collectively bring all laws dealing with crimes against
children into one reference book, in a user-friendly format, along with
thedifferent child-friendly processes prescribed under each of theselaws.
Accordingly, the Centre for Police Studiesand Public Security, anascent
unitinthe Tatalnstitute of Social Sciences, decided to take up this project.
The idea was appreciated by stakeholders from different walks of life
including police, prosecutors, judiciary, academics, guardians, children,
care givers, civil society partners, social workers, etc. Prompt support
from Child Investment Fund Foundation (CIFF) came in very handy to
move ahead.

This handbook, originaly titled ‘ Children’s Charter’, and later changed
to the present one, isfocused on therights of child victimsof crime. Itis
essentially meant for police officialswho are called upon to address the
issues of child rights. It is a ready reckoner which hopes to serve as a
guide book to help the user decide which law(s) are to be used, when
and how to implement the provisions effectively and the skills required
initsutilization and implementation. It isaprocess document, explaining
the best methods of ensuring that the rights of child victims are protected.
While thisis not a compilation of laws, it is atool which will help one
gain acomplete picture of the laws and the latest rulings of the superior
courtsin India, aswell asthe best practices, and help in deciding how to

Xii



invoke them in the best possible manner while dealing with offences
against children.

It is a book linking the text to the context. And that is the intended
purposetoo, by bringing in the laws and rulingsinto context and helping
the stakeholders ensure rule of law.

Thebook has been written keeping in view the requirements of the officer
in charge of a police station, the investigating officers, the prosecutors,
the Child Welfare Police Officer, and other stakeholders who support
and facilitate investigation and related aspects as well as prevention of
violence and exploitation of children. It is atool to enhance and fine-
tune the skillsof the end user in the application of thelaws, rules, rulings,
and related provisions. It isdrafted in a user-friendly manner. This book
can also be of immense help to al those who work on child rights, al
those who are concerned with child rights and even children who need
support or help, being subjected to or vulnerable to exploitation.

Itisanovel venture, hencethere can be shortcomings. We aso welcome
suggestions for improvement.

Dr PM Nair
April 2018, Mumbai

V' N Purav Marg, Sion Trombay Road, Mumbai 400 088. Website: www.tiss.edu
Tel: 022 25525200, 25525201, email: nairpm@hotmail.com, pm.nair@tiss.edu



Section | —INTRODUCTION AND COMMON ASPECTS
1. THE CONTEXT

Thechildren of Indiahave constitutional and legal rightsfor their care, protection,
treatment, devel opment, protection, rehabilitation, and re-integration. Theserights
areviolated when children are subjected to abuse, exploitation, and violence.The
police is the first responder to such a child, and plays the most crucia role in
setting in motion the justice delivery system after acrimeisreported or detected
or when such acrimeislikely to happen. The response and attitude of the police
towards the child can encourage the child to participate without fear in the
investigation process and later during trial, which also impacts the proper
rehabilitation and reintegration of the child back into the family, and/ or society.
It can aso encourage more child victims and/ or their families to come forward
with reportsof crimesand significantly, ensurethat the “ process does not become
the punishment” for victims.

Knowledge of child protection laws in letter and spirit is one part of the
investigation work, but appropriate skills such as, those of interviewing children
in a developmentally appropriate and age-sensitive manner, being aert to basic
needs of children, recognizing traumaand basing decisions on where and when to
interview child victims, etc., whilst dealing with child victims are equally important,
and need to be actively acquired and harnessed by al Investigation Officials.

Thousands of children are being trafficked for labour or forced into various
forms of commercia sexual exploitation, or are otherwise subjected to abuse,
criminal neglect, and exploitation. According to the Census of 2011, about 8.2
million child labourers in the age group of 5-14 years were engaged in various
occupations. NGOs however, estimate the number to be 90 million.?

A study by the Ministry of Women and Child Devel opment® estimates that
there are about three million women in prostitution in the country, of which an
estimated 40% are children, asthereisagrowing demand for very young girlsto
be inducted into prostitution. UNICEF also estimates that 1.2 million children
arevictimsof sex trafficking in India.* According to an I L O estimate, 15% of the
country’s estimated 2.3 million persons in prostitution are children.

2 International Labour Office. 2013.

Domestic Workers across the World:

Global and Regional Statistics and the Extent of Legal Protection (Geneva). p. 14.

% India Country Report-To Prevent and Combat Trafficking and Commercial Sexual Exploitation
of Children and Women, presented at World Congress |11 —Against Sexual Exploitation of Children
and Adolescents (Rio de Janeiro, Brazil, November 2008).

4US Department of State, Country Reports on Human Rights Practices for 2012. Both pictures are
from UNICEF India website.

1



Source: UNICEF Indi&®

VIOLENCE

With respect to child labour, child prostitution, child sexual abuse, and other
crimes against children, the reported numbers are estimates, and not actual figures.
The numbers of cases filed as can be gleaned from the Crime in India annual
reports of the National Crime Record Bureau, also do not reflect the full extent of
violence against children, asasignificant number of casesare never reported and
do not make it to the criminal justice system.

! Data on Crimes Against Children based on Crime in India, 2016

Sexual Offences Act, 2012

Laws Cases Reported | Number of | Charge-sheeting Investigation | Conviction
in 2016 Victims rate Pendency Rate | Rate

Child and Adolescent Labour 204 384 94.6% 63.4% 47.1%

(Prohibition and Regulation) Act,

1986 (CALPRA)

Immoral Traffic (Prevention) Act, | 56 69 100% 58.5% 10.5%

1956

Human Trafficking (Section 370 & | 340 763 85.2% 44.8% 18.2%

370A ofIndian Penal Code)

Prohibition of Child Marriage Act, | 326 327 84.6% 42.1% 14.7%

2006

Protection of Children from | 36022 36321 94.2% 31.8% 29.6%

Source: Crime in India, 2016; National Crime Records Bureau

& http://www.unicef.in/Whatwedo/21/Child-L abour
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2. CONSTITUTIONAL, STATUTORY, AND INTERNATIONAL
OBLIGATIONSTO PROTECT CHILDREN

Inthe context of India's commitments under its Constitution and under the United
Nations Convention on the Rights of the Child (UNCRC) and the United Nations
Convention on the Rights of Personswith Disabilities (UNCRPD), Indiais duty
bound to take measures to address violation of child rights and provide holistic
support to child victimsincluding child victims with disabilities.

A. Constitutional Framework

The Constitution of India contains some specific and exceptional provisions
referring to children (and women) and also " prohibitstraffic in human beings and
forced labour".

Article 15 The State can make any special | Part of Fundamental Rights;
provision for women and providing discretion to the
children. government to make special laws/

policies and schemes for women
and children.

Article 21 A - | The State shall provide free Part of Fundamental Rights;

Right to and compulsory education to added to the Constitution in 2002.

Education all children of the age of
six to fourteen years. TheRight of Childrento Freeand

Compulsory Education Act, 2009
was enacted in pursuance of
Article 21 A of the Constitution.

Article 23 Prohibition of traffic in human | Part of Fundamental Rights; only

beings and forced labour. two Articlesin the Constitution
in 1950, listed as 'offences and
which, provided for 'punishment'
were - trafficking and
untouchability.

Article 24 Prohibition of employment Part of Fundamental Rights;
of children below the age protecting children from
of fourteen yearsin performing hazardous labour.
factories, etc.or any other
hazardous employment.

Article 39 The State shall, direct its Article 39 is not a Fundamental
policy towards securing- that Right, butisapart of the Directive
the health and strength of Principles of State Policy -
workers, men and women, directing the State towards




and the tender age of children | formulating itspoliciesprotecting
are not abused and that citizens | children from labour.

are not forced by economic
necessity to enter avocations
unsuited to their age or strength.

Article 39 State should ensure that This provision isrelevant to
children are given opportunities| protecting childrenfromall forms
and facilitiesto developin a of exploitation.

healthy manner and in
conditions of freedom and
dignity and that childhood and
youth are protected against
exploitation and against moral
and material abandonment.

B. Statutory Framework

The Indian Penal Code, 1860 (IPC) contains the definition of “trafficking of
persons’, which wasadded in 2013. Thereare other provisionsdealing with buying
and selling of girlsfor prostitution, employing of atrafficked person, dealing in
slaves, and sexual offences, etc. The Protection of Children from Sexual Offences
Act, 2012 (POCSO Act) isaspecial law that criminalizes penetrative, touch, and
non-touch based sexual offences against children and also mandates the
establishment of Special Courts and procedures for trial of offences involving
children.

The Juvenile Justice (Care and Protection of Children) Act, 2015(JJ Act,
2015) is the core law relating to ‘children in need of care and protection’and
children in conflict with the law, providing for care, protection, development,
treatment, social re-integration, and rehabilitation through a child-friendly
approach. It defines the term “child-friendly” to mean “any behaviour, conduct,
practice, process, attitude, environment or treatment that is humane, considerate
andinthebest interest of thechild.”” ThisAct providesfor setting up of institutional
mechanisms to adjudicate and provide services to children in a comprehensive
and holistic manner. It also specifies certain offences against children.

The Preamble of JJ Act, 2015 highlights the objectives of a*child-friendly’
approach and ‘best interest of the child’ principle in their care, protection,
development, treatment, and social re-integration. The Principles underlined in
Section 3, JJ Act, 2015, for guiding the juvenile justice system are as follows —

e Principleof presumption of innocence— Any child, whoisa‘childin conflict

7 JJ Act, 2015, Section 2(15).



with law’ shall be presumed to beinnocent of any malafideor criminal intent
up to the age of eighteen years.

Principle of dignity and worth — All children, whether a child victim or a
child in conflict with law shall be treated with equal dignity by the police,
without showing any bias or prejudice, towardsthe situation that the childis
facing. For example, a child seen begging on the road junction cannot be
treated as a ‘beggar’ at par with an adult. The child shall be treated as a
person who was made to beg by somebody.

Principle of participation—The police shall hear the child and pay due respect
to thewishes of the child —such as, when the child wantsthe policeinterview
to discontinue, or the child expresses a desire to go home instead of to a
Child Care Ingtitution. Having heard the child’'s views, the police should
take them consideration in the totality of the situation and take decisions
accordingly, with dueregard to the age and maturity of the child.For example,
atrafficked child or achild subjected to sexual abuse may change his statement
afew times, depending on its capacity to recall the events. Thisisnatural and
cannot be construed as concoction or ‘ padding’ as one would attribute to an
adult victim.

Principle of best interest —“All decisions regarding the child shall be based
on the primary consideration that they arein the best interest of the child and
to help the child to develop full potential.” The child, and the child alone
should be the focal point of all decision making, vis-a-vis the other adults
who might be affected by those decisions. For example, the police cannot
insist on the institutionalization of a child victim of a sexual offence only
because her family members may pressurize her to turn hostile. Thisisbecause
separating her from her family when she has undergone abuse and needs
their support may not be in her best interest. Separation, may however, be
considered by the Child Welfare Committee (CWC) wherethe perpetrator is
afamily member.

Principleof family responsibility — The primary responsibility of care, nurture
and protection of the child shall be that of the biological family or adoptive
or foster parents, as the case may be. For instance, if a child begging on the
street isliving with the parents/ relatives who also work on the street, it may
probably not be prudent to separate and immediately produce the child before
the CWC. Actionin this case could a so involve an NGO who could counsel
the family and take the child off the street from begging and into a schooal,
whilst continuing to live with the family.

Principle of safety —“ All measures shall be taken to ensure that the child is
safe and is not subjected to any harm, abuse or maltreatment whilein contact
with the care and protection system, and thereafter.” Children are sometimes
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re-victimised in the child care institutions by the staff, or by other senior
children. The police should ensure the child’'s safety, within this care and
protection system. It would also entail ensuring their safety and protection
from the accused during an on-going investigation or trial.

Positive measures—" All resources areto be mobilised including those of family
and community, for promoting the well-being, facilitating development of
identity and providing an inclusive and enabling environment, to reduce
vulnerabilitiesof children and the need for intervention under thisAct.” Through
community policing, by mapping the vulnerable popul ations and communities
within cities, towns and villages, the police can prevent the occurrences of
crimes against children and also of children committing offences.

Principle of non-stigmatizing semantics—“Adversarial or accusatory words
arenot to be used in the processes pertaining to achild.” During interviewing
achild victim, especially in cases of sexual offences, the police should not
use language that attributes blameto the child for the crime. Similarly, when
achild is alleged to have committed an offence, the police should not use
language which, labels the child as a criminal. For example, a child rescued
from abrothel can never be called a“child prostitute” as she was never one,
whereas the fact is that she has been prostituted and victimized.

Principle of non-waiver of rights — The child should get the benefit of all
provisions of the JJ Act, and other fundamental rights as laid down in the
Constitution. No authority, which is statutorily bound to take a decision for
thechild, can claim that these procedures need not be undertaken or be deemed
to have been waived either by the child/ or the family/ guardians.

Principle of equality and non-discrimination—There shall beno discrimination
by the police against a child on any grounds including sex, caste, ethnicity,
place of birth, disability and equality of access, opportunity and treatment
shall be provided to every child. For instance, the police should not
automatically assumethat achild from arich family would be moreintelligent
and can participatein the justice process, but achild who liveswith the parents
on the street, need not be asked for his/ her opinion with respect to decisions
affecting the child.

Principleof right to privacy and confidentiality — The police should for instance,
ensurethat the child’ sidentity isnever disclosed to the media, by the mediaor
by anyone so asto identify the child —either asavictim or asachildin conflict
with thelaw. The police should also maintain the confidentiality of their records
with respect toprocesses under the JJ Act, for every child.

Principle of institutionalization as a measure of last resort — Although it is
for the CWC or the Juvenile Justice Board (JJB) to order for
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institutionalization of the child brought before them, the police may also
remember that taking the child away from the family and placing it in an
institution may not always be the best course of action.

»  Principleof repatriation and restoration — Again, thisisapoint to be decided
by the CWC or the JJB respectively, and is the ultimate responsibility of the
Child Care Institution where the child is staying, but the police should be
aware of this principle that the child has aright to be re-united with his/ her
family at the earliest, if it isin the best interest of the child.

» Principle of fresh start — All past records of any child under the Juvenile
Justice system should be erased except in special circumstances, asisprovided
for under the law.The police should not disclose records of children for
character certificatesin cases that are closed or disposed of .2

»  Principle of diversion — Measures for dealing with children in conflict with
law without resorting to judicial proceedings are to be promoted by the JJB,
unlessit isin the best interest of the child or the society asawhole.

*  Principlesof natural justice— Basic procedural standards of fairness shall be
adhered to, including theright to afair hearing, rule against biasand theright
to review, by all persons or bodies, acting in ajudicial capacity under this
Act. The Juvenile Justice Model Rules of 2016 providesthat non-compliance
with the Act and the Rules by any officer/institution, statutory body, etc., can
invite action by the State Government againstsuchofficer/institution,
statutorybody etc., afterdueinquiryandsimultaneouslymake alternative
arrangements for discharge of functionsfor effective implementation of the
Act (Rule 93).

On child labour, the two most significant laws are the Bonded Labour System
(Aboalition) Act, 1976 and the Child and Adolescent Labour (Prohibition and
Regulation) Act, 1986 (CALPRA), asamended in 2016. The Bonded L abour Act
providesfor the abolition of bonded labour system, which was historically practiced
in Indiain several forms and continues to be practiced. The CALPRA prohibits
the engagement of children in certain employments and regul ates the conditions
of work of adolescents in certain other employments. The CALPRA prohibits
completely the employment of children below 14 years in any occupation or
process (two exceptions) and prohibits the employment of adolescents (14-18
years) in any hazardous occupations or processes.

Dealing with trafficking and the organized crime of commercial sexual
exploitation and prostitution of women and children is the Immoral Traffic
(Prevention) Act, 1956, along with POCSO Act,l PC, and the Prohibition of Child
Marriage Act, 2006.

8 JJ Act, 2015, Section 74(2).



C. International Obligations

In additional to the constitutional and statutory framework, the police must also
be aware of theinternational legal framework relating to child rights. The primary
international instrument with respect to children isthe United Nations Convention
on the Rights of the Child [UNCRC] adopted by the UN General Assembly in
1989. The UNCRC was acceded by Indiain 1992 thereby effectively agreeing to
give effect to al the norms and standards contained in the provisions of the
Convention. Indiahasalso ratified two additional protocolstothe UNCRC dealing
withthe saleof children, child prostitution and child pornography;® and on children
involved in armed conflict.® Article 1, UNCRC defines child to mean “every
human being below the age of eighteen years unless under the law applicable to
the child, majority is attained earlier.”

The JJ Act, 2015 and the POCSO Act, 2012 were both enacted in pursuance
of India’s obligations to the UNCRC and a specific reference to thisis stated in
the preamble of these legislations.

The UNCRC contains four core guiding principles integral to the rights of
the child, which are also reflected in Section 3, JJ Act, 2015. They are:

*  Article2: Principle of Non-Discrimination which entitles childrento exercise
their rightsand obligatesthe Statesto respect and ensure their rights without
discrimination of any kind.

* Article3: Principle of Best Interests of the Child which requires the child’s
best interest to be aprimary consideration in all actions concerning children
by public, privateinstitutions, courts, administrative authorities, or legislative
bodies.

» Article6: Right to Life, Survival and Development which requires Statesto
recognise every child’s inherent right to life and ensure the survival and
development of the child to the maximum extent possible.

Article 12: Respect for the views of the child which requires States to ensure that
achild capable of forming views hasthe right to express those viewsfreely in all
matters affecting the child and further that the views are given due weight in
keeping with the child’' s age and maturity.

D. Domestic Authoritiesand Structures Relevant to Children

9 Optional Protocol to the Convention on the Rights of the Child on the sale of children, child
prostitution and child pornography, 2002

10 Optional Protocol to the Convention on the Rights of the Child on the involvement of children
in armed conflict, 2002
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Human RightsInstitutionsfor Children

The National Commission for Protection of Child Rights (NCPCR), with its
counterpartsin the States, is a statutory human rightsinstitution set up under the
Commissionsfor Protection of Child Rights Act, 2005. The NCPCR and the State
Commission for Protection of Child Rights (SCPCRSs) mandate is to ensure that
all laws, policies, programmes, and administrative mechanismsare in consonance
with the child rights perspective as enshrined in the Constitution of India and
international Conventions ratified by India. The CPCRs are also specifically
mandated to monitor theimplementation of the JJAct, 2015 and the POCSO Act,
2012, among other laws related to children.

In addition to the legal framework, the Ministry of Women and Child
Development along with State Governments and Union Territories, implements
the Central Government Scheme on child protection called the Integrated Child
Protection Scheme (ICPS), which provides financial and administrative support
for implementation of the JJ Act, 2015.

3. CHILD VICTIMSAND THE CRIMINAL JUSTICE SYSTEM

Crimes Against Children:! In 2016, total of 1,06,958 cases of crimes against
children werereported compared to 94,172 cases during 2015, showing an increase
of 13.6%.A total of 1,11,231 child victims entered the criminal justice systemin
2016. Theoverall conviction rate for crimes against children in 2016 was 30.7%
and the pendency rate was a staggering 89.6%.

In percentage terms, major crime headsunder ‘ Crime Against Children’ during
2016 were kidnapping & abduction (52.3%) and cases under the Protection of
Children from Sexual Offences Act, 2012 (34.4%) including child rape.

In 2016, atotal of 36,321 children were victims of sexual offences of which
19,920 childreni.e., 54.84% were victims of child rape under Section 376 |PC/
Section 4 & 6 of the POCSO Act and 12,329 childreni.e., 33.94%were victims of
sexual assaults under Sections 8 and 10, POCSO Act/Section 354 IPC.

Inchild labour cases, only 8 out of 385 caseswere convicted. The conviction
rate for cases of child trafficking under the ITPA stood at 10.5%, while the
pendency rate was a staggering 95.3%.%2

Under the Prohibition of Child Marriage Act 2006, 236 casesweretried with
total number of 10 convictionsonly.

“National Crime Record Bureau, Crime in India, 2015
2 National Crime Record Bureau, Crime in India, 2016.
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The conviction rate and pendency of cases for crimes against children from
the Crimein India Report of 2016, isindicative of the challengesin the existing
response to crimes against children.

4. WHOISTHE HANDBOOK MEANT FOR?

This Handbook has been specifically drafted for law the police, particularly for
investigating officers, Child Welfare Police Officers, and other police officers
whointeract with child victimsin different capacities, keeping in view their roles
and responsibilitieson child protection in general and particularly under the special

lawson children. The Handbook dealswith ‘ child in need of care and protection’

and ‘child victim’ of crime/ violence, and is not oriented towards information on
“childin conflict with law’, which involves adifferent legal procedure under the
JJAct, 2015. However, it must be bornein mind that the JJ Act, 2015 recognises
that child in conflict with the law can also be achild in need of care and protection
and empowers the Juvenile Justice Board (JJB) to transfer them to the Child
Welfare Committee (CWC) so that they can betreated as children in need of care
and protection. For instance, a child accused of trafficking other children could
beavictim of trafficking herself. Instead of being treated as child in conflict with
the law, she could be transferred by the JJB to the CWC.

The ‘“USP’" of this Handbook is that it is not purely academic, and that it
covers“ Theory to Practice”, providing aprocessdriven approach for implementing
laws. Wherever essential, it provides step-by-step processes in flow charts, is
practical to use, drafted in a user-friendly manner, and is oriented to child rights
and victim-centric approach. It isabook that links the text to the context.

Although the Handbook is primarily meant for use by the police, other
stakeholders, namely, prosecutors, judges, Child Welfare Committees (CWC),
District Child Protection Units (DCPU) and all other child welfare institutions
(governmental and non-governmental), academics, media, etc. will find it useful
to understand the role and responsibilities of the police in implementing various
laws that are applicable to different types of crimes against children. The
stakeholder mapping and convergence presented in this Handbook, in fact will
also provide guidelines to the other stakeholders on the areas of co-ordination
and co-operation with the police in providing comprehensive services to child
victimstowardstheir welfare, rehabilitation and reintegration. Undoubtedly, this
process-oriented book will be of immense valueto all concerned with child rights
including parents and guardians. Although the text isnot child-friendly, it can be
referred to by children under the guidance of adults to understand the role of the
policevis-avisthem.

5. HOW TO USE THE HANDBOOK?
The Handbook has three distinct sections. The first section is the introductory
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part which lays out details with respect to its content, the intended beneficiaries,
and the layout of the various Chapterswithin each Section. Thefirst Section also
contai ns some standal one segments of information, which arecommonto all types
of crimes against children and relevant to child victims (such as, ‘age
determination’, ‘ communication with child victim-witness', etc.). These have been
collated and distinctly presented for ease of reference to avoid repetition of the
same content in multiple chapters under Section I1.

The second Section has several chaptersbased on the different types of crimes
and violence against children. Although each chapter isself-sufficient inits content,
relevant cross-references have been provided only to avoid too much repetition
of content throughout the Handbook. Each chapter providesthe context, thelegal
framework for that crime, the offences and the puni shments, the step-by-step roles
and responsibilities of the police officialsat various stages, and the administrative
and institutional framework such as, those provided under the JJ Act, 2015 and
the Integrated Child Protection Scheme (ICPS). Each chapter hasanswer to FAQs
on common queries relevant to duty bearers and/ or anyone else referring the
Handbook. Every chapter has annexures, containing detailed tables of the offences
and punishments, and relevant court judgmentsfor reference by police officials.The
electronic version will have bookmarks in respect of themes, concepts, legal
provisions, practical aspects of law enforcement etc. so that the user can have
better and easy access.

6. USE OF TERMINOLOGY

Trafficking in Persons — The terms *‘Trafficking in Persons’ and ‘Human
Trafficking'/* Child Trafficking’ have been used interchangeably in thisHandbook.

The definition provided in Section 370, IPC® is the reference point.

18Section 370(1), |PC states: Trafficking of persons

Whoever, for the purpose of exploitation, (a) recruits, (b) transports, ( ) harbours, (d) transfers, or

(e) receives, a person or persons, by —

e using threats, or

using force, or any other form of coercion, or

by abduction, or

by practising fraud, or deception, or

by abuse of power, or

by inducement, including the giving or receiving of payments or benefits, in order to achieve

the consent of any person having control over the person recruited, transported, harboured,

transferred or received,

« commits the offence of trafficking.

Explanations-

1. The expression “exploitation” shall include any act of physical exploitation or any form of
sexual exploitation, slavery or practices similar to slavery, servitude, or the forced removal of
organs.

2. The consent of the victim isimmaterial in determination of the offence of trafficking
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Child Victim — Theterm *child victim’ is used in the Handbook to refer to achild
against whom an offence/ violence has been committed.The term ‘victim' has
generated much debate in the context of sexual exploitation and violence against
children; many arguethat it implies powerlessness, rather than theresilience of the
victim and therefore, prefer to use the term *survivor’ sinceit is more positive and
draws attention to resistance, coping and survival. However, in the area of human
rights and protection, the term ‘victim’ is used to refer to someone experiencing
injustice for which the perpetrator is responsible. It indicates that the person or
persons experiencing human rightsviolations have theright to protection, assistance
and reparation. Therefore, this Handbook, which focuses on the duties of the police
and responses uses the term ‘victim' to highlight the wide-ranging rights of the
child victim to an efficaciousjustice delivery mechanism, punishment of the offender
and comprehensive protection and rehabilitation of the victim.

Section 1.1—Child-friendly processof investigation and care: General norms
1.1.1. CWPO and SJIPU
Child Welfare Police Officer

Recognizing the need for a dedicated police officer to deal with offences and
matters concerning children, the JJ Act, 2015 requires at | east one officer in every
police station, not below the rank of an assistant sub-inspector, “with aptitude,
appropriatetraining and orientation” to be designated asthe Child Welfare Police
Officer (CWPO).* The mandate of the CWPO under Section 107(1), JJ Act,
2015isto“exclusively deal with children either asvictimsor perpetrators, in co-
ordination with the police, voluntary and non-governmental organisations.”

Special Juvenile Police Unit (SIPU)

With a view to coordinate police functions related to children, the JJ Act, 2015
requires State Governments to constitute SJPUs in each district and city, headed
by a police officer not below the rank of a Deputy Superintendent of Police or
above.”® The SJPU should consist of all designated Child Welfare Police Officers
and two social workerswith experience of working in thefield of child welfare.’®
At least one social worker should be awoman.'” The SJPU also includes Railway
Police dealing with children. ® Theinitiative to constitute a SJPU can be taken by
the Director General of Police in the State.

In border areas, it would be advisable to include representation of border
security forces like the BSF, ITBP etc. as the case may be.

1433 Act, 2015, Section 107(1).
15 33 Act, 2015, Section 107(2).
16 33 Act, 2015, Section 107(2).
17 33 Act, 2015, Section 107(2).
18 3] Act, 2015, Section 107(4).
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In districtswhere SIPUs are not constituted and Child Welfare Officers have
not been specifically designated, it becomesincumbent on theregular policeforce
to carry out the duties of the SIPU and CWPO to thefullest extent. Therealisation
of the rights of children must not be compromised in any manner for the want of
specific designation of these posts. It isthusimportant for al police officersto be
aware of their specific dutiesand functionsin respect of children comingin contact
with thelegal system.

Supreme Court’sdirection in Sampurna Behurav. Union of India,
(2018) 2 SCALE 209

“It isimportant for the police to appreciate their role as the first responder
on issues pertaining to offences allegedly committed by children aswell as
offences committed against children. There is therefore a need to set up
meaningful Special Juvenile Police Unitsand appoint Child Welfare Police
Officersin terms of the JJ Act at the earliest and not only on paper. In this
context, it is necessary to clearly identify the duties and responsibilities of
such Unitsand Officersand wherever necessary, guidancefromthe available
expertise, either the National Police Academy or the Bureau of Police
Research and Development or NGOs must be taken for the benefit of
children.”

1.1.2. Facilitation of Care & Protection

The JJ Act, 2015, entrusts the care and protection of children in need of care and
protection (CNCP) primarily with the CWC. Nevertheless, other stakeholdersin
the system are also entrusted with certain duties towards ensuring that the child
receivestimely and appropriate care and protection. The police, being one of the
key actors coming in contact with children, are mandated to follow certain protocols
with regard to children in need of care and protection.

Whoisa child in need of care and protection?

Theterm “child” isdefined under Section 2(12), JJAct, 2015, to mean “aperson
who has not compl eted eighteen yearsof age.” A police official comingin contact
with a child must prima facie ensure that the child isin fact a ‘child in need of
care and protection’ as that will require them to produce such a child before the
CWC. It is pertinent to take note that the duty to provide care and protection to
children is an integral function of the police commensurate with other official
duties. The below table lists the categories of children who are considered to be
‘children in need of care and protection’ as per the JJ Act, 2015.°

19 33 Act, 2015 , Section 2(14).
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Children in need of care and protection

Children livingin
abusiveconditions
« children found
working in
contravention of
labour laws

child found
begging

child victim of or
affected by any
armed conflict,
civil unrest or
natural calamity
child living with
aperson who has
injured, exploited
or abused or
neglected the
child or violated
any law passed
for protection of
children.

Children in danger of abuse
child living with a person who
has threatened to kill, injure,
exploit or abuse the child with
reasonable likelihood of the
threat being carried out.

child living with a person who
has killed, abused, neglected or
exploited some other child and
there is likelihood that that the
child in question may be killed,
abused, exploited or neglected
childwhoislikely to be abused,
tortured or exploited for sexual
abuse or any illegal acts

child who is found to be
vulnerable and likely to be
inducted into drug abuse or
trafficking

child who islikely to be abused
for unconscionable gains

child who isat imminent risk of
marriage before attaining the age
of marriage and the child's
parents, guardians, family
members, etc. are likely to be
responsible for solemnisation of
such marriage.

Children without support

« child without parents or
anyoneto take care of her/
him

¢ Abandoned or surrendered
child

e Missing or runaway child

whose parents cannot be

found after reasonable

enquiry

child found living in the

Street

child found without any
home or any residence

child found without any
means of sustenance

child with unfit or
incapacitated parents or
guardians

e childwhoismentally ill,
mentally or physically
challenged, suffering from
terminal or incurable
disease without fit parents
or guardians or anyone to
support or look after them.

As stated earlier, while the JJ Act, 2015 categorises children in to ‘child in
conflict with the law' and 'child in need of care and protection’, it is pertinent to
realisethat thisisnot astrict differentiation. On many occasions, a'childin conflict
withthelaw'isalsoa‘childin need of care and protection' and requires assistance
for rehabilitation and healing. For instance, children accused in drug-related
offences are also victims of drug abuse. In severa cases, children are used by
adultsto aid in commission of crimes. The police must ensure to extend care and
protection to all children without discrimination irrespective of the circumstances
of the case during the course of their duties.

Procedure

The brief processin ensuring care and protection of children is provided below.
Where apoliceofficer isof thebelief that achildisin need of care and protection
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In re: Exploitation of Children in the State of Tamil Nadu®

In this case, the Supreme Court took suo motu cognizance of a newspaper
article that exposed the poor state of orphanages in Mahabalipuram (Tamil
Nadu) with several incidences of child sexual abusewithin theinstitutionsas
well asincidences of children being used to provide sexual servicestotourists.
The article also exposed sexual abuse against children in educational
institutionsincluding government schools.

While assessing who a ‘child in need of care and protection’ included, the
court observed that the definition in the JJ Act, 2015 excluded certain
categories of children. The court in this regard opined that the definition
must not be treated as an exhaustivelist and be the basis of excluding certain
children. In thisregard the court stated:

“[W]e are of the view that since the JJ Act is intended for the benefit of
children and isintended to protect and foster their rights, the definition of a
child in need of care and protection must be given a broad interpretation. It
would be unfortunate if certain categories of children are left out of the
definition, even though they need as much care and protection as categories
of children specifically enlisted in the definition. Beneficial legislations of
the kind that we are dealing with demand an expansive view to be taken by
the Courts and all concerned.”

Observing the above the court concluded that:

“[T]he definition of a child in need of care and protection given in Section
2(14) of the JJ Act should be given abroad and purposeful interpretation — it
ought not to be treated as exhaustive but illustrative and furthering the
requirementsof social justice...[I]t must a so include victims of sexual abuse
or sexual assault or sexual harassment under the POCSO Act asalso victims
of child trafficking. Such children must also be given protection under the
provisionsof the JJ Act being victims of crime under the POCSO Act and the
Immoral Traffic (Prevention) Act, 1956.”

as per section 2(14) of the JJ Act, the officer has three primary obligations with
regard to care and protection of children:

a. Produce the Child before a Child Welfare Committee

Any police officer or the specia juvenile police unit or a designated Child
Welfare Police Officer coming in contact with achild in need of care and protection

20 WP 102/2007 [Supreme Court], Decided on 5 May 2017.
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must produce the child before the Child Welfare Committee within 24 hours.?*
The child victim may be recovered from:

a thesceneof crime;

any other place;
appearing before the police by himself/herself.

b. home of the child;

¢. under the care of an NGO,;
d. inachild careinstitution;
e. onthestreet;

f. left abandoned at a place;
g.

h.

Production beforethe CWC

Who can produce a child before the CWC under Section 31, JJ Act, 2015
a. any police officer or SJIPU or a Child Welfare Police Officer

b. any officer of the DCPU

c. any public servant

d. Childline services or any NGO or agency recognized by the state
government

e. any socia worker or public spirited citizen

f. by achild himself

g. any Child Welfare Officer or probation officer

h. any nurse, doctor or management of anursing home, hospital or maternity

home.

b. Mandatory Reporting Obligations

Where any individual, police officer or functionary of any organization, nursing
home, or maternity home finds and takes charge of a child who appears to be
abandoned or lost, an orphan, or without family support, they must within 24
hours give information to the Childline Services, the nearest police station, the
Child Welfare Committee, or the District Child Protection Unit, or hand over the
childto aregistered child careinstitution.?? Thisinformation isto be uploaded on
a portal as specified by the Central Government or the CWC or the DCPU.2

2L JJ Act, 2015, Section 31.
22 JJ Act, 2015, Section 32(2).
2 JJ Act, 2015, Section 33.
2 JJ Act, 2015, Section 34.
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Non-reporting is an offence under the Act** and the offender is liable to be
imprisoned for a period of up to six months or fine of Rs. 10,000 or both.?

c. Interim Care and Protection

Apart from the above obligations, the police are required to provide interim care
and protection while having custody of the child. The JJ Act and Rules does not
expressly provide for the obligations of a police officer in thisregard, however,
the obligations with regard to child in conflict with the law, may also be applied
in case of childrenin need of care and protection. Therelevant obligationsin this
regard are extracted bel ow:?

* Inno case must a child be kept in alock-up or jail or along with an adult
accused person.

»  Thetransfer of the child to a CWPO from the nearest police station should
not be delayed.

* Inno case must achild be handcuffed or fettered in any manner.

*  Thechild should be promptly informed regarding the circumstancesin which
he is being taken under care of the government.

*  Appropriate medical assistance where necessary should be provided by the
police.

» Assistance of an interpreter where required should be provided.
»  Food should be provided to the child.

*  No child victim should be interviewed in the police station pursuant to the
proviso to Section 160(1), Cr.P.C.

e The child should not be made to sign any statement.
e The child must not be coerced or treated in a cruel and degrading manner.

*  Thepoliceshould ensure that thereisno contact between the accused person
and the child.?”

Note must also be taken of Rule 93 of the Juvenile Justice (Care and Protection of
Children), Model Rules, 2016 (Model Rules) which states that the State
Government can take action against any officer/institution/statutory body who
fails to comply with the provisions of the JJ Act, 2015 and the Rules framed
thereunder.

2 33 Model Rules, 2016, Rule 8(3).
2 33 Model Rules, 2016, Rule 86(8).
27 3 Model Rules, 2016, Rule 8(3).
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Child-friendly Police Stations

In addition to the above mandates, the NCPCR has also issued Guidelinesin
respect of Child Friendly Police Stations.? These Guidelines offer guidance
inrespect of setting up child-friendly police stations, procedureto befollowed
inrespect of childrenin conflict with thelaw, and the procedureto befollowed
in respect of children in need of care and protection (CNCP).

In respect of CNCP, the guidelines provide the following protocols to be
observed:®

Behaviour and Conduct

« The police officers interacting with the child should take care of their
body language, gestures, eye movements, expressions and tone of speaking
should be aimed at making the child feel comfortable and secure and not
intimidate the child in any way.

» Thepolice officer interacting with the child should behave at al times as
awell wisher of the child and keep the best interest of the child uppermost
asthe basis of all their actions.

« In no circumstances should bad, abusive or negative language be used
with the child.

» Thepoliceofficer interacting with the child should not viol ate the personal
space of the child and should not have physical contact with the child, as
far as possible.

« The police officer should not cause any physical or mental suffering to
the child.

* Thepoliceofficer interacting with the child should not consume any form
of tobacco or any other addictive substance while interacting with the
child.

e The police officer should not talk on the mobile phone or check it for
other communication during interaction with the child.

« The police officer should not act in aggressive manner in the presence of
child.

e The police officer interacting with the child should have requisite
knowledge of child related legislations.

2

@

Guidelinesfor Establishment of Child Friendly Police Stations: Laws Prescribing ‘ Child Friendly’
Procedures, Processes, Conduct and Establishments, National Commission for the Protection of
Child Rights [NCPCR], available at http://ncpcr.gov.in/showfile.php?lang=1&level=
1& & sublinkid=1307&lid=1526

2 |d. at pg 15.
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Practice and Processes

 All procedures should be followed keeping in mind the child's sel f-respect
and dignity.

e TheChild Welfare Police Officer (CWPO) should bein civil dressduring
interactionswith the child.

* It should be ensured that the childis not kept at the police station overnight
under any circumstances.

e The child's privacy and confidentiality of persona details should be
maintained at all times.

* AnF.l.R should be filed within 24 hoursin case of achild found missing.
In cases of children missing for more than 15 days, a case of trafficking
should be registered.

e Timely and dedicated inquiry should be made to trace the parents or
families of children found lost.

« The police officer interacting with the child should listen carefully and
respectfully to everything the child says and should consider it carefully.

e A regular casediary for every child should be maintained.

It should be ensured that the identity of the child - name; address, parent's
name, name of the school etc., are not disclosed to or published by the
media.

« Thestatement of the child should be recorded in apolite manner, keeping
in mind the mental state of the child.

« When a child is asked to sign any document, it should be explained to
him/her in detail what is written in the document and what will be the
impact of the child signing it. The child should beinformed that if he/she
does not agree with what is written, he/she can say what modification
needs to be made. Assistance of translator or expert should be obtained
whenever necessary.

» Availability of a woman police officer/female social worker while
interacting with agirl child should be ensured.

 Protection to the child victim and her family should be provided.

« It should be ensured that there is no contact between the accused and the
child victim during the police inquiry and identification of the accused.

» Conducive atmosphere should be created beforeinteracting with the child.

e Thechild and hisor her family should be informed about the availability
of paralegal volunteers and support persons.
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It should be ensured that the child's statement is recorded exactly as said
by the child in the presence of the child's parents or any other person in
whom the child reposes trust or confidence. It should be ensured that the
statement of child isrecorded by audio-video or el ectronic means.

It should be ensured that the child is not hungry or thirsty and adequate
provisions of food and water should be made if they are.

It should be ensured that there are no instances of mistreatment or
misconduct with the child and any complaints in this regard should be
acted on promptly.

The child and her family should be made aware of availability of free
legal aid services.

It should be ensured that child victims of sexual assault undergo amedical
examination aspromptly as possiblewithin 24 hours, and medical treatment
as required, should be provided to the child as also counselling and
psychol ogical support.

Girl child rescued from prostitution or immoral activities should be treated
as child in need of care and protection and be produced before the CWC.

Thechild and her family should beinformed about the government schemes
available to provide assistance or relief to them, especialy the victim
compensation scheme.

It should be ensured that child victims of abuse or violence and their
families are kept updated about processes and developments in the case.

The child victims and their families should also be informed if a bail
application isfiled on behalf of the accused and when it islisted.

If achildin need of care and protection cannot be produced before CWC
promptly, the child should be kept in a children's home for overnight
protective stay and thereafter be produced before CWC.

Victims in POCSO cases who fall in category of CNCP should be
mandatorily produced before CWC, in other casesareport should be made
to CWC regarding such cases.

1.1.3. Child-Friendly Investigation

In additionto the Cr.P.C., the procedure to be followed by the police/SIPU while
handling cases relating to offences against children are dealt with in the JJ Act
and Model Rules aswell as the POCSO Act and Rules.
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RECORDING OF INFORMATION

Cognizable Cases

« Any information received rel ated to acognizable offence
must be recorded.

e When it isgiven orally, it must be reduced to writing,
be read over to the informant and signed by him.

« |f the police officer refuses to record the information,
theinformant can approach the Superintendent of Police
who can proceed to investigate into the matter himself
or direct his subordinate officers to investigate.®

FIR could aso be registered by the policeitself on any
information received or other than by way of an
informant and this hasto be duly recorded and the copy
should be sent to the Magistrate forthwith.

All information relating to cognizabl e offences, whether
resulting in registration of FIR or leading to an inquiry,
must be mandatorily and meticulously reflected in the
General Diary/Station Diary/Daily Diary and the
decision to conduct a preliminary inquiry must also be
reflected.®

Non-Cognizable Cases

¢ Wheninformation related
to the commission of a
non-cognizable offenceis
received, the police
officer must enter it into
theDaily Diary. Thismust
be transmitted to the
Magistrate for further
orders.®®

Consequence of failure of the policeto record a complaint

« Failureof the policeto record the alleged commission of an offence under the POCSO
Act is an offence punishable with imprisonment which can extend to six months or

fine or both under Section 21(1), POCSO Act.

« Failure of the police to record information in relation to cognizable offences under
Sections 326-A, 326-B, 354, 354-B, 370 370-A, 376, 376-A, 376-B, 376-C, 376-D,
376-E, or 509, IPC isan offence under Section 166-A(c), IPC punishablewith rigorous
imprisonment for a minimum term of six months which can extend to two years and

aso attracts fine.

%0 Cr.P.C., Section 154.

3L Cr.P.C., Section 157(1) and Lalita Kumari v. Govt. of U.P. and Ors., AIR 2014 SC 187.

%2 Lalita Kumari v. Govt. of U.P. and Ors., AIR 2014 SC 187.
% JJModel Rules, 2016, Rule 54(3).
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LODGING OF FIR

» Onreceipt of information in respect of acognizable offence against achild,
the police should register aFIR immediately.* The JJB can direct the police
to register aFIR for offences committed against achild in need of care and
protection under the JJ Act, 2015 or any other law in force pursuant to a
complaint registered by a CWC.* The JJB can direct the police to register
aFIR for offences committed against a child in conflict with the law under
the JJ Act, 2015 or any other law in force pursuant to a complaint.*® The
CWC can direct the policeto register aFIR in case of complaint of abuse of
achild in any child careinstitution.®

INVESTIGATION

= |nall cases concerning offences against children, the investigation
shall be conducted by the CWPQO.®

= Theinvestigations should be carried out in accordance with Cr.P.C.

= No boy below 15 years or a girl child under 18 years should be
summoned to the police station for the purpose of investigation.*

» The statement of avictim of asexual offence under the POCSO Act,
which includes boys below 18 years, should berecorded at the place
the child resides or the place of the child’s choice.”°

Consequences of Summoning a Child to a Police Station

Under Section 166-A(a), |PC, if apublic servant “knowingly disobeys
any direction of the law which prohibits him from requiring the
attendance at any place of any person for the purpose of investigation
into an offence or any other matter”, he can be punished with rigorous
imprisonment for a minimum term of six months which can extend
to two years and also be liable to fine.

3 JJModel Rules, 2016, Rule 54(2)
% JJ Act, 2015, Section 8(3)(1)

% JJ Act, 2015, Section 8(3)(k)

37 33 Act, 2015, Section 30(xvi).

% JJModel Rules, 2016, Rule 54(4).
% Cr.P.C., Section 160(1) proviso.
4 POCSO Act, 2012, Section 24(1).

26



Significant Court Ruling
Lalita Kumari v. Govt. of U.P. and Ors., AIR 2014 SC 187

Thefollowing directionswerelaid down by a Constitutional Bench of the Supreme
Court:

i)

if)

Vi)

Registration of FIR is mandatory under Section 154 of the Code, if the
information discloses commission of acognizabl e offence and no preliminary
inquiry is permissible in such a situation.

If theinformation received does not discl ose acognizable offence but indicates
the necessity for an inquiry, apreliminary inquiry may be conducted only to
ascertain whether cognizable offence is disclosed or not.

If the inquiry discloses the commission of a cognizable offence, the FIR
must be registered. In cases where preliminary inquiry ends in closing the
complaint, a copy of the entry of such closure must be supplied to the first
informant forthwith and not later than one week. It must disclose reasonsin
brief for closing the complaint and not proceeding further.

The police officer cannot avoid his duty of registering offenceif cognizable
offenceisdisclosed. Action must be taken against erring officerswho do not
register the FIR if information received by him discloses acognizable offence.

The scope of preliminary inquiry isnot to verify the veracity or otherwise of
theinformation received but only to ascertain whether theinformation reveals
any cognizable offence.

Asto what type and in which cases preliminary inquiry is to be conducted
will depend on the facts and circumstances of each case. The category of
casesin which preliminary inquiry may be made are as under:

(@) Matrimonial disputes/family disputes
(b) Commercia offences

(c) Medical negligence cases

(d) Corruption cases

(e) Cases where there is abnormal delay/laches in initiating criminal
prosecution, for example, over 3 months delay in reporting the matter
without satisfactorily explaining the reasonsfor delay.

Theaforesaid are only illustrations and not exhaustive of all conditionswhich
may warrant preliminary inquiry.

vii) Whileensuring and protecting the rights of the accused and the complainant,

apreliminary inquiry should be made time bound and in any case it should
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not exceed fifteen days generally and in exceptional cases, by giving adequate
reasons, six weekstimeis provided. Thefact of such delay and the causes of
it must be reflected in the General Diary entry.

viii) Since the General Diary/Station Diary/Daily Diary is the record of all
information received in apolice station, wedirect that all information relating
to cognizable offences, whether resulting in registration of FIR or leading to
aninquiry, must be mandatorily and meticulously reflected in the said Diary
and the decision to conduct a preliminary inquiry must also be reflected, as
mentioned above.

1.1.4. Territorial Jurisdiction

Territorial jurisdiction is an important factor that the police must take note of in
the course of their duties particularly in respect of filing of FIR and preparing the
charge-shest.

Whilecentral lawsarein general applicable throughout theterritory of India,
it isessential to keep in mind that several states have amendments to these laws.
For instance, the state of Karnataka recently passed an amendment to the
Prohibition of Child Marriage Act, 2006 which renders all child marriages void
aninitio athough the central statute only makesthem voidable.” Similarly, severa
states have also enacted amendments to various provisions of the Indian Penal
Code. The police must ensure that they aware of these changes within the state
while applying them.

In addition to State amendmentsto central laws, some States have a so enacted
separate legislations in respect of child rights. A prominent legislation in this
regard is the Goa Children’s Act, 2003 [GCA] which deals with a variety of
aspects in relation to child rights such as provision for education, health and
nutrition; prevention of child abuse, trafficking in children, and child labour;
establishment of homes for children; special protection of girl children and
differently abled children; etc. The GCA isapplicable only in the state of Goa.

Althoughin general, State laws only have applicability within the particular
state, it may be made applicable to even other states through extending statutes.
For instance, the Maharashtra Control of Organised Crime Act, 1999 [MCOCA]
dealing with organized crime and terrorism wasiinitially enacted for the state of
M aharashtra but has been extended to states such as Del hi by the Delhi government.
In some states that have not extended the MCOCA to their territory, they have
passed |egislation modelled after the MCOCA such as the Karnataka Control of
Organized Crimes Act, 2000 and the Gujarat Control of Terrorism and Organised
Crime Act, 2015.

“ Prohibition of Child Marriage (Karnataka Amendment) Act, 2016, s.2.
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Further, Instead of the IPC, the state of Jammu and Kashmir has the Ranbir
Penal Code, 1989 which is similar in most respects to the provisions of the IPC
excepting afew differences. Similarly, the procedural aspectsof criminal law has
been dealt with in the Jammu and Kashmir Code of Criminal Procedure, 1989
and the Jammu and Kashmir Evidence Act, 1920. The state of Jammu and Kashmir
does not have adedicated legislation to combat child sexual abuse likethe POCSO
Act. The laws applicable in Jammu and Kashmir in respect of child protection
have been listed below:

e Jammu and Kashmir Juvenile Justice (Care and Protection of Children) Act,
2013

e Jammu and Kashmir Child Labour (Prohibition) Act, 2015
»  Thelnfant Marriages Prevention Act, 1985

Territorial jurisdiction of lawsis a critical aspect of acrimina case and the
police must be up to date with regard to laws related to offences against children
inthat state and should ensure that all |aws applicableto anincident are included
in the charge-sheet.

1.1.5. Documentation

Documentation and submission of relevant forms are an integral and essential
function of the police. Proper and timely documentation is critical to ensure that
all key authorities are intimated adequately and preventing loss of information
amongst the different authorities fulfilling their role.

The different statutes prescribe a variety of forms and reports to filled and
submitted by the police. They key documents required to be prepared by the
police are described below:

Sl. No.| Document

First Information Report

1
2 Home Verification Report under ITPA

3. Record book of information received under Section 19, POCSO Act.
4

Report of incidence of sexual offences to the CWC and Special Court under
section 19(6) of the POCSO Act.

5. Care and Protection Report to the CWC under Section 19(6)

1.1.6. Forensic

Theroleof forensicscan never be under estimated. The entire spectrum of forensic
chemistry, physics, biology, serology, psychology, anthropology, sociology, all
come alive in the investigation and prosecution of crimes against children.
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Further, the role of child psychology, to be precise forensic psychology,
assumes importance in many ways. The traumatized child will not be able to
communicate properly or even recall the events. The child may be confused,
especially with the adult oriented questions put to the child. The child victim may
be shocked so much that she/he may not be wanting to recall the events. There
may be complex fear psychosis operating in the mind of the child. In aninstance,
where the rapist was wearing a black shirt, the child became mortally afraid of
anything black, including the court room with so many black gowns. There can
be several anomalies in the behaviour of thechild. Post-traumatic stress and
disorder will prevent the child from even communication the problemsto the care
giversincluding doctors. Hence the police officersinvestigating such crimes need
to acquaint oneself on the essentials of child psychology, associate professionals
and experts in the entire process of investigation and prosecution. At times, it
may be essential that theinterview iscarried out through the psycho-social expert,
asif he/sheisatranslator cominginto translate when the victim speaksadifferent
language. The Police officers may maintain a updated list of such professionals
and request their services as and when required. Schemeslike | CPS have fundsto
meet such expenses too. Care should be taken that the job or professionals be
done by them only and cannot be accomplished by al ill trained person or even a
half-baked or self-styled counsellor.

Section 1. 2 —How to Assess Age of a Child Victim?

A child may have been rescued from labour or trafficking and brought before the
police. A parent may walk in with achild to lodge aFIR alleging sexual abuse. A
child victim of a brutal sexual assault may be found abandoned on the roadside
by a patrolling police vehicle. After providing immediate comfort to the child
and the person accompanying the child, the police may have to prima facie
determine the age of the person, particularly to determine whether the victimis
indeed a child under the JJ Act, 2015, POCSO Act, 2012, or other relevant laws.

Thisiscrucia because certain child-friendly procedures need to befollowed
and legal provisions applied if the victim is a child. For instance, if the child
rescued from labour appearsto be above 14 years, relevant provisions pertaining
to exploitation of achild employee under the JJAct, 2015 and the CAL PRA will
have to be applied. If avictim of penetrative sexual assault or sexual assault is
below 12 years, the offence will be aggravated under the POCSO Act and the
relevant provisionswill have to be mentioned in the FIR. Further, investigations
should be conducted by a CWPQ if the victim is achild.

It may be difficult to assess the age when the child appears to be on the
borderline. Erring on the side of caution, the police may treat such a person asa
child and produce him/her beforethe CWC or the Special Court under the POCSO
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Act, asthe case may be. Thisisbecause these bodies have the authority under the
JJ Act, 2015* and the POCSO Act®, respectively, to determine age.

Processfor Age-Determination under Section 94, Juvenile Justice Act, 2015

Person produced
before JIB/CWC

Ageis doubtful

Appearsto bea
child

(1) Obtain birth
certificate from
school, matriculation
or equivalent
certificate from
examination Board.

(2) 1f (1) unavailable) (" (3) Ossifciation test
birth certificate by a | | o |aterst medical age

corporation, - determination test if
municipal authority, (1) and (2) absent.
or panchayat

Proceed with
inquiry

The above process can be followed by any court before which the age of aperson
—the victim or the accused — isin question.

Dosand Don’tsfor the police

When the victim/offender appears to be a child, treat the person as a child.

If thereisadoubt asto the victim or offender’ s age, thereisno documentary
proof available, or thereisadilemmaasto whether the personisachild, take
the decision in favour of juvenility and produce the person before the CWC,
JJB, or the Special Court, as the case may be, for age determination.

Collect documentary proof of age of the victim and the accused promptly.

If the child isstudying in aschool, collect the birth certificate or matriculation
certificate from school. If this is unavailable, birth certificate issued by a
Municipal authority or Panchayat should be obtained from the parents.

If no documentary proof is available, inform the CWC or the prosecutor or
Special Court so that they can order an ossification test or latest medical age
determination test.

Do not ask doctors to conduct an ossification test or latest medical age
determination test without seeking an order from the CWC/ Juvenile Justice

2 JJ Act, 2015, Section 94.
© POCSO Act, 2012, Section 34(2).
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Board(JJB)/ Court in accordance with Section 94, JJ Act.

e Chargesunder al relevant laws and provisions related to children should be
applied if thevictim is below 18 years.

e Aggravated charges under Sections 6 or 10, POCSO Act should be filed if
the victim of penetrative sexual assault or sexual assault isbelow 12 years.

» If thevictim of rapeisbelow 16 years, charge should be filed under Section
376(2)(i), IPC, apart from the relevant provisions under the POCSO Act.

Significant Court Rulings
1. Jarnail Singh v. State of Haryana, AIR 2013 SC 3467

The Supreme Court held that Rule 12 of the erstwhile Juvenile Justice (Care and
Protection of Children) Rules, 2007, which detailed the age determination process
for children in conflict with the law should be applied to determine the age of a
child victim. It stated:

Even though Rule 12 is strictly applicable only to determine the age of a
childin conflict with law, we are of the view that the af oresaid statutory provision
should bethe basisfor determining age, even for achild whoisavictim of crime.
For, in our view, thereishardly any differencein so far astheissue of minority is
concerned, between a child in conflict with law, and a child who is a victim of
crime.

Note: By extension, courts should apply Section 94, JJAct, 2015 while determining
the age of child victims.

2. Ashwani Kumar Saxena v. State of Madhya Pradesh, AIR 2013 SC 553
The Supreme Court held:

“Age determination inquiry contemplated under the JJ Act and Rules has
nothing to do with an enquiry under other legislations, like entry in service,
retirement, promotion etc. There may be situations where the entry made in the
matriculation or equivalent certificates, date of birth certificate from the school
first attended and even the birth certificate given by a Corporation or aMunicipal
Authority or a Panchayat may not be correct. But Court, JJBoard or aCommittee
functioning under the JJ Act isnot expected to conduct such aroving enquiry and
to go behind those certificates to examine the correctness of those documents,
kept during the normal course of business. Only in cases where those documents
or certificates are found to be fabricated or manipulated, the Court, the JJ Board
or the Committee need to go for medical report for age determination.”

3. Shah Nawazv. State of Uttar Pradesh, (2011) 13 SCC 751
The Supreme Court observed that in accordance with the erstwhile JJ Model
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Rules, 2007 “...the medical opinion from the medical board should be sought
only when the matriculation certificate or school certificate or any birth certificate
issued by a corporation or by any Panchayat or municipality is not available.”

4. Birad Mal Singhvi v. Anand Purohit, AIR 1988 SC 1796

In this case, the Supreme Court held that the basis on which the entry pertaining
to date of birth in aschool register was recorded needs to be established for it to
have evidentiary value. It held:

“To render a document admissible under Section 35, three conditions must
be satisfied, firstly, entry that isrelied on must be onein apublic or other official
book, register or record; secondly, it must be an entry stating a fact in issue or
relevant fact; and thirdly, it must be made by a public servant in discharge of his
official duty, or any other person in performance of a duty specially enjoined by
law. An entry relating to date of birth madein the school register is relevant and
admissible under Section 35 of the Act but the entry regarding the age of aperson
inaschool register isof not much evidentiary valueto prove the age of the person
in the absence of the material on which the age was recorded.”

5. State of Madhya Pradesh v. Anoop Singh, 2015 (7) SCALE 445

The High Court had set aside the respondent’s conviction under Section 363,
366, and 376, | PC on the ground that the prosecution had to establish thevictim’'s
age as being below 16 years. There was a discrepancy of two days between the
birth certificate and the middle school certificate produced by the prosecution
and the victim was more than 15 years and less than 18 years based on the
ossification test. The Supreme Court held that the discrepancy was immaterial
and applied Rule 12(3)(b) of the JJModel Rules, 2007. It was of the view that the
High Court should have relied on the documents as only in their absence can a
medical opinion be sought. The acquittal was set aside.

5. Eera through Manjula Krippendorf v. State (Govt. of NCT of Delhi) and
Ors, Criminal Appeal Nos. 1217-1219 of 2017 (Arising out of S.L.P. (Crl.)
Nos. 2640-2642 of 2016)*

The issue before the apex court in this case was whether Section 2(d) of the
POCSO Act which defines the term” child” should be interpreted to include the
mental age of aperson so that amentally retarded person or extremely intellectually
challenged person above the biological age of 18 years would come within its
ambit. A two-judge bench of the Supreme Court held that such an interpretation
would not be tenabl e because of the purpose of the legislation and theintention of
Parliament. The court held “we would be doing violence both to the intent and

4 Decided on 21.07.2017 by the Supreme Court
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the language of Parliament if we were to read the word “mental” into Section
2(1)(d) of the2012 Act. Giventhefact that it isabeneficial/ penal legislation, we
as Judges can extend it only asfar as Parliament intended and no further.”

6. K.Muthu Mariappan v. The State Represented by the | nspector of Police,
Criminal Appeal (MD) No. 98 of 2015%

The Madras High Court held that the date of birth could be proved in the absence
of abirth certificate and the school certificate would be sufficient proof of date of
birth.

Section 1.3 — Communication with a Child

Developing effective communication with child victims, particularly those who
have suffered sexual abuse or have been trafficked, isaspecial skill, which needs
focused attention by the police. Recognition of traumato the child and the duty to
be child-friendly al ong with the need to investigate should go hand in hand, to be
ableto get all possible information from the child in a child-friendly manner.

Careful collection of information is necessary for the care and protection of
children, for identifying their families, for arresting and prosecuting offenders,
and for administrating the overall process of recovery, repatriation, social-
reintegration and rehabilitation.

Numerous factors make interviewing child victims-witnesses challenging.
Often, information must be collected rapidly, and at atime when the child findsit
difficult to provideinformation. The child’ sahility to provide sufficient and truthful
information is affected by his’her psychological and physical well-being, and
issues which create mistrust, fear or silence. Consequently, the information
collected is sometimes incomplete or erroneous, and sometimes, improper
interviewing techniques have anegative effect on the well-being and rights of the
child. ‘Interviewing’ isalearned skill and those carrying out interviewswith this
particularly vulnerable group of children need to acquire basic techniques of the
craft to ensurethat their interviewing styleischild-friendly, ethical and protective.*

1.3.1. Suggested Dos and Don’ts

The below-mentioned dos and don’ts have been authored by Dr. Preeti Jacob,
NIMHANS.#

4 Decided on 12.06.2015 by the Madras High Court

4 Caring for Children, Case Management and Child Friendly Interviewing, A Resource Pack;
UNICEF, Regiona Office for South Asia, 2008

47 Dr. Preeti Jacob, M.D. (Psychiatry), Post-Doctoral Fellowship (PDF) and D.M. (Child and
Adolescent Psychiatry) and Assistant Professor, Department of Child and Adolescent Psychiatry,
NIMHANS. Select Extracts from: Centre for Child and the Law, Law on Child Sexual Abuse in
India - Ready Reckoner for Police, Medical Personnel, Magistrates, Judges and Child Welfare
Committees (November 2015) pp. 196-216.
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The questioning of children for forensic purposes needs to follow a format
so that the children can give accurate information to the best of their ability.
Given below are some dos and don'ts for the interview procedure as well as
questionsthat can be posed to child victims or witnesses. These have been adapted
from several interview protocols.*®

These would apply to interviews by the policein the course of investigation
aswell as examination and cross-examination during trial.

Dosand Don’ts
Atmosphere

»  The atmosphere must be child friendly and relaxed. This can be done by
having a specific room specially designed to interview children. The room
should [ideally] be away from traffic, noise and other potential distractions
like phones, fax machines, computers, typewriters, etc. The room should be
bright and well lit. It should have atoilet facility. It should have tables and
chairs and a cupboard to keep materials out of view. The cupboard can have
afew toys and drawing material (such as papers, crayons, colour pencils),
which can be used, if necessary. It should preferably have a one-way mirror
and a video recording facility so that the interview can be recorded. The
environment should be relaxed but not too distracting.

*  Avoid having police personnel in uniform, the accused or any other person
in the room when the interview is being conducted

Scheduling Interviews

* Interviews must be scheduled after the child has used the toilet and has had
something to eat. It should not be scheduled during the child’s nap-time. It
should be scheduled preferably in the morning. If the child ison medication,
(for example, anti-seizure medication which can cause drowsiness), the
interview should be scheduled for atime when the child is most alert.

Interview Guidelines®

e The judge/police personnel conducting the interview must introduce

% Including The Cornerhouse Forensic Interview Protocol (Anderson et al, 2010) , Forensic
Interviewing Protocol (Governor’s Task Force on Children’s Justice and Department of Human
Services, State of Michigan, 2003), National Institute of Child Health and Human Development
Investigative Interview Protocol (Lamb et al, 2007) and the Model Guidelines under Section 39 of
The Protection of Children from Sexual Offences Act (POCSO), 2012 Ministry of Women and
Child Development, Government of India, 2013.

“ Also see, P.M.Nair, “Rights Based Investigation: The New Mantra’, Tata Institute of Social
Sciences, 2017.
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themselves. Their tone must be relaxed and easy-going. Sometimes children
think that they have done something wrong and are in trouble and therefore
are being interviewed by the judge/police personnel. It isimportant to allay
their fears. Thefollowing isabrief example of how one can introduce one’s
self at the beginning of the interview. “Namaste, my nameis XYZ. 1 am a
police/ judge in this court. Part of my work hereisto talk to children about
eventsthat have happened to them.” Or, —“Hello, my nameis...... and| am
a police officer here. | talk to alot of childrenin ... (example of name of
place where police station is located) about things that have happened to
them. Wewill talk for awhileand then | will take you back to the other room
where your mother iswaiting for you. Okay?’

If the interview is video-recorded, verbal consent of the child must be taken
prior to the interview. A statement such as the following can be made. “I
have avideo recorder in thisroom. It will record what we say. It isthere so
that | can listen to you without having to write everything down. I sthat okay?’

The child’ s personal space must be respected. By thisit is meant that there
must be adequate space between the interviewer and the child. More often
than not, these children are talking about difficult issues which they may or
may not have confided in others, events that are painful, shameful,
embarrassing and guilt inducing and thus it can be quite disconcerting to
have someone, especially apersonin authority staring/looking at them directly
at all times. Sitting at an angle of 45 degreesis helpful, asthe child can ook
infrontandtalk if they don’t wishtolook at theinterviewer, but theinterviewer
can see the child at all times.

As these children have been abused in some form or the other (physical,
sexual) they often misinterpret touch. It isimportant therefore, not to touch
the child. Even if it isasmall child, it isimportant not to tousle their hair,
pinch their cheeks or demonstrate affection using touch.

If the interviewer is unable to hear the child, he/she should not guess what
the child might have said. Thisisimportant, because if the interviewer has
misunderstood the child, in most cases the child is unlikely to correct the
interviewer. It istherefore always better to ask the child again asto what he/
she had said. For example, “Could you repeat what you just said?’ or “I did
not hear what you just said, so could you repeat it again please”

If the child is talking very softly and the interviewer is unable to hear the
child clearly, this should be communicated to the child. Theinterviewer could
give the child an explanation such as-"| am unable to hear you, so it would
help meif you can look at me and talk alittle louder. Thanks’ or, —“| have
some difficulty hearing, so could you look at me and talk a little louder.
Thank you”
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Do not volunteer information that the child has not yet revealed in the
interview. For example, if the child has not told you that the father lay down
on top of the child it isimportant not to introduce thisinformation before the
child hasrevealed it himself/herself. For example, “ Did he have his pants of f
or on when he laid down on top of you?’ If leading questions have to be
asked then it is suggested that the following style be adopted —“ Did he have
his pants on or off?" Based on the child’ sanswer, the follow up question can
be—*"Tell me what happened after he took off his pants?’, or “Tell mewhat
happened then?”’

Additional Don’ts

If the childisnot comfortablefor any reason, try to understand the reasons and
reduce/avoid them beforeresuming interview. If the child isnot ready or willing
to speak, do not force the interview. Do it at a later date when the child is
willing. Avoid repested questioning/interview on the sametopic or issue unless
it isessential to clarify contradiction or follow-up on important gaps.

L anguage and Communication

Itisimportant to talk to the child in alanguage well understood by the child.
If the interviewer does not speak the child’s preferred language or dialect a
translator must be present.

Do not use baby or childish language whiletalking to children. Use anormal
adult tone and pronunciation. Thewordsthat the child usesto describe certain
body parts or names of alleged perpetrators or others, need to be used when
referring to these body parts or persons.

Actively listen to the child using minimal encouragers, such as“Goon, | am
listening”, or “Hmmm”, or “Then what happened?’,or “Tell me more about
what happened.”

If the child uses a kinship term like “uncle” or “Grandpa’ it is useful to
clarify their name. For example, “Can you tell me this uncle’'s name?’ Or,
theinterviewer can ask —“ Do you have one grandpaor more than one grandpa?
Which grandpa was this?” Thereafter during the interview the alleged
perpetrator’ sname must be used. For example, if thechild says“ XY Z Mama”
or “Dada’ then subsequent questions must contain his’her name.

It isalso important not to use the pronouns ‘he’ or ‘she’ asthey can be quite
ambiguous. For example, “What were you doing when he came home?”’
Instead the question can be framed as “What were you doing when XYZ
Mama came home?’

Do not propose feelings by saying things such as—*" | know that you probably
hate your father.” Feelings that children have for the perpetrators can be
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rather ambivalent. Sometimes it can be quite confusing for the child. The
perpetrator may otherwise be pretty affectionate and caring and the child
may have difficulty reconciling the different experiences shared with the
perpetrator, both positive and negative experiencesincluding the sexual abuse
itself. The above statement regarding whether the child hates her/his father
need not bemade at al, asitisirrelevant legally to whether sexual abuse has
indeed occurred or not.

Do not make promises such as—“I will lock him up in prison and you will
never haveto see him again.” Thisisnot ethical, asone cannot predict what is
likely to occur during the trial. Making false promises can therefore even
result in secondary victimization.

Do not ask questions which convey judgments such as-"Why didn’ t you tell
your mother about it that very night?” It isessential to be non-judgmental, as
in all probability, the child isfeeling guilty about the same fact and this can
make the child more guarded which may impede further evidence gathering
by theinterviewer.

Do not use the words such as “abuse”, “rape” or “bad” etc., when asking
about the experiences as these are adult interpretations.

Do not display affection and bonhomie such as “I am like your father, you
can tell me anything”, or “We are friends, aren’t we?’ This might be quite
confusing for the child whose trust in adults and perhaps in close friends/
relatives has been destroyed —which may therefore make him/her morewary
and guarded.

If the interviewer does not understand a particular word or phrase, she/he
can ask the child to elaborate by showing it on an anatomical drawing and
explaining the same. For example, if the child says “pee pee”’ for the male/
female genitalia, then theinterviewer must ask —“Can you tell mewhat apee
pee is?’ or “On this diagram can you show me where the pee pee is? As
explained earlier, it is also important that the child’s words be used
subsequently in theinterview, when referring to the genitalia.

If there is inconsistency, then the interviewer must ask the child for
clarificationsin anon-confrontational and non-accusatory manner. At no point
should the questioning style suggest dis-belief in the story of the child. For
exampl e conversations questionswith statements such asthefollowing should
be avoided — “You said that your XY Z uncle, kissed you on your mouth
yesterday and then you said that you had stayed at your ABC uncle’s place
yesterday. | am confused. Can you tell me again what happened.”

Questioning Children

Children are quite concrete in their thinking, and thus open-ended questions
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must be asked. Questions such as “Did he touch you?’ are not very good
guestions as they are unclear and misleading. Some children may answer
negatively asin their experience, they were kissed not touched. Children are
often literal beings and may be extracareful while answeringinaninterview
of such nature and thus may not equate touch and kiss.

Questions, which are ambiguous must not be asked, such as -"How were
your clothes?’ Instead, concrete questions such as—"“What were you wearing
when this happened?’ must be asked.

Inthe hierarchy of questionsthat can be asked during an interview of achild
victim, open-ended questions and prompts are most often preferred. Specific
but non-leading questions can be asked for soliciting further details. Closed
questions are used to confirm specific details through the use of a multiple-
choice question or ayes/no question. Leading questions can be asked after
certain facts have already been established/revealed by the child.

Examples for the above mentioned question types are given below.

Open-ended questionsare asfollows. “ Tell me everything you can about it”,
or “Tell mewhat you know about what happened.” Open-ended promptsare
used in the following manner: If the child stated that the uncle hit her, an
open-ended prompt would be —“Y ou said your uncle hit you. Tell me what
happened”, or “Y ou said your uncle hit you. Tell me everything about that.”

Specific, non-leading questions are asfollows. It focuses on detail sthe child
has already mentioned. Questions of thiskind are asfollows—"Y ou said you
wereat home aone. Tell mewhat happened then?” or “Y ou called thisperson
XYZ.WhoisXYZ?", or“You said you wered eeping. Then what happened?’

Anexampleof aclosed question would be asfollows“ Where did this happen?
In your room, the bathroom or another place?’, or “Were you wearing your
pyjamas, orwearingsomething else?’

0 Leading questionsmust not be asked o, if at al, should be used sparingly,
as they assume facts or suggest an answer, which the child has not yet
given. Questions such as—“Hetouched you, didn’t he?’, should not be
asked. If aleading question isrequired to be asked, the question should
be framed as follows, “Did Uncle XY Z touch you?’, then follow it up
with an open-ended prompt such as—“Tell me everything about that.”

o Do not ask the child to “pretend or imagine”. For example, “Imagine
what happened and tell me.” Thisis not a good practice, as it removes
the child from the direct experience and can lead to incorrect or/and
inaccurate answers.

0 Most children do not understand the concept of time until they are 8-10
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years of age. Even if they do understand the concept of reading time,
they may or may not be able to relate it to events that have occurred.
Children lessthan 4 years have difficulty with times of theday. Children
less than 7 years al'so do not understand prepositions such as “before”
and “after” clearly.It is essential to keep these facts about the
developmental stages of children in mind while questioning children.
Words such as ‘yesterday’, ‘day after tomorrow,’ etc., should also not
be used. Clock times should not beincluded in questions. Instead, events
should to be tied to meal times and other activities in the child’s day,
(for example, to the time that he/she goes to school or comes back from
school, attends singing class, etc.), which can be used asreference points.
For example, —*Y ou came back from school and then what happened?’,
or “You said you ate lunch. Then what happened?’

Y oung children also often have difficulty with numbers. Children should not
beasked, “ Tell me how many timesit happened?’ | nstead the question should
beframed as“ Did it happen once or morethan once?’, followed by questions
such as“Can you tell me about the first/last time that this happened?’

Multiple questions should not be asked at the sametime. For example, “Where
were you and what were you doing?’ Instead, if the child stated previously
that the event occurred after the uncle came home, then the questions must
be framed as follows — “Where were you when XY Z uncle came home?’
After the child has answered the first question, the next question can be -
"What were you doing when XY Z uncle came home?’ If for instance, the
child said he/she was doing his’her homework, then the follow up question
thereafter can be -” Tell me what happened after XY Z uncle came home and
found you doing your homework?’

Making the Child Comfortable

Do not correct the child’' s behaviour. For example, if the child rocksin hig/
her seat, or shakes his/her legs, aslong astheinterviewer can hear the child
and itisnotinterfering with theinterview procedure, it should be allowed, as
these are often nervous or soothing behaviours. The child should, in no
circumstance, be told to stop acting in these ways or any other such manner,
asthe range of such self -soothing behaviours may not always be all known.
For example, some children may tap on the desk, hum, make noises with
their mouth; rub their hands, sing, etc. An effort should be madeto understand
such behaviours, (however disturbing they may be to the interviewer), as
possibly self-soothing behaviours, which initself may actually contributeto
a conducive and enabling environment for the child in making a clear
testimony.

Itisalsoimportant to convey anon-judgmental attitude. Do not display shock,
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disbelief or disgust when the child says something. If atranslator is present,
try and confine your communication with the translator to understanding the
child. Do not engage in conversation beyond this as it could distract and
prevent the free flow of thought and recall of painful memories.

Do not promise rewards or gifts by making statements such as—*“1 will give
you achocolate, if you tell me what happened?’

Do not withhold basic needsasaform of reinforcement, by making statements
such as—"1 will allow you to go the bathroom/drink water if you tell me what
happened?’ Children are then not only compelled to concentrate more on
holding in their bowel/bladder, rather than answering the interviewer’s
questions, which is counterproductive, but also feel disrespected and
unimportant.

Uses of reinforcements as stated in the above two examples are viewed as
improper interview techniques, as they tend to coerce and compel the child
into stating events and making disclosures in an incorrect manner. Thiswill
undermine the quality of theinterview and the accuracy of the facts collected
which can have negative consequences for the casein court.

Acknowledgethe child’ sfeelings. For example, if the child isdemonstrating
a feeling of being upset, sad, embarrassed or scared, acknowledge these
feelings. For example, “I talk to many children about these kinds of things,
it's okay to feel that way, don’t worry. Now, would you like to tell me what
happened?’

Additional Pointsfor police officers:

1

(For details, refer ‘RBI: Rights Based Investigation: A Change mantra in
Investigation’, by Dr P.M. Nair, TISS, 2017)Understand the difference
between interviewing and interrogation. Interrogation techniques cannot be
used ininterviewing

Avoid repeated interviews by several investigatorsand supervisory officers,
one after another, each one asking almost the same set of questions

Better to avoid too much crowding while interviewing. Let the team have
maximum three persons and the best isto keep it two.

Do associate femal e personsfor interview od children, both maleand female.

Know the legal requirements and ensure that. For example, under the ITPA,
a rescued woman (means girl child also) shall be interviewed by a female
policeofficer and if afemale police officia isnot available, by amale police
officer in presence of afemale social worker (meaning alady NGO).

When trand ators are being used for interview, train and orient the translators
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10.

11.

12.

13.

14.

15.

too on the various aspects of child rights so that there is no violation from
their side too.

Itis essential that the trauma of the child victim is caught in the case diary.
The sequence of events being written in the CD, under S. 172 Cr.P.C., be
made elaborate and self-contained so that the Court gets a comprehensive
picture of the trials and tribulations that the child victims had undergone.

Avoid touching the child victim, unless he/she needs physical support.

Whileinterviewing, do observethe child carefully and capture all the nuances
in the conversation, including the unspoken part, which comes out through
the demeanour, body movements and all aspects of non-verbal
communication. If required associate expertsin neuro-linguistic programming.

Do not pressurise the child to speak. Give her/him time. Let them speak at
their convenience.

Avoid group interviewing. Interview is not Focus Group Discussion. It has
to be centred on the interviewed as much as the interviewer.

When the child victim starts speaking, do not interrupt or postpone the
interview, even if the investigator may be bust elsewhere.

Ice breaking isan art. It hasto be practiced. There cannot be ahard and fast
rule on the method, asit depends on the facts and circumstances of the case.

Every childisdifferent. Hence be not under theimpression that there can be
astandardised SOPfor interview. Adopt according to the needs and situation.

Associate persons whom the child hastrust, before and during interview, if
the situation demands so. Forexample, in recent case wherethegirl child was
being abused by the father, the brother of the girl noticed this and he started
teasing her. When it came to the notice of the mother, she went into a shock
and would only say that the daughter and son shall not speak out anything.
Now the mother isin deep trauma. Such a mother cannot be attending the
interview of the child, eventhough the mother loves the child and cares her.
However, another trusted person should be present when the child is
interviewed.

1.3.2. How to Ascertain if a Child Witness Understands the Difference

between Truth and Lie

In State v. Sujeet Kumar,*® the Delhi High Court was critical of the

%0 CRL.A. 1190/2014 decided on 13.10.2015 by the Delhi High Court.
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developmentally inappropriate questions posed by a Magistrate to assess the
competence of a two-and-a-half year old child victim of a brutal rape before
recording her statement under Section 164, Cr. P.C. It found the questions to
the child about the school she went to and the class she studied in highly
inappropriate as the child lived in a slum and did not attend any school. The
Magistrate then asked her if she understood the term “truth” and the difference
between truth and lie. The High Court observed: “How could a two and half
year old child explain the meaning of word “truth” and state difference between
truthandlie. Itisvery difficult, even for adults, to respond to abstract questions
asking them to explain the conceptual difference between truth and lie. What to
talk of atwo and half year old child.”

The Delhi High Court cited an article “Child Witness Competency: When
Should the I ssue be Raised” and highlighted the key points as follows—

e Asking, “What doesit meanto tell thetruth?’ and “What doesit mean to tell
alie?’ aremore developmentally appropriate for young children than asking,
“What isthe difference between the truth and alie?

*  Very young children often are unable to answer even these easier questions
inanarrativeform dueto their underdevel oped language skills. Situationally
relevant multiple-choice questions can be posed to assess the child’'s
competency.

*  Examplesof such questions are:

* If I told your mom that you just yelled at me, would that be the truth or
alie?

* |If you told your mom that | hit you, would that be the truth or alie?

*  If youtold your teacher that something bad happened to you, but it really
didn’t happen-you were making it up-would you betelling thetruth or a
lie?

e Competent children should be able to consistently provide correct answers
to these multiple-choice questions.

Thisruling should be bornein mind by police officerswho interact with children
and record their statement.

Section 1.4 — Behaviour of a Child Victim of a Sexual Offence



Features of Child Sexual Abuse

Extracted from: World Health Organisation, Guidelinesfor medico-legal care
for victims of sexual violence, 2003% —

abuse cases.

Features that characterize child sexual abuse include:

» Physical force/violence is very rarely used; rather the perpetrator tries to
manipulate the child’ s trust and hide the abuse.

e The perpetrator istypically aknown and trusted caregiver.
 Child sexual abuse often occurs over many weeks or even years.

» The sexual abuse of children frequently occurs as repeated episodes that
become moreinvasivewith time. Perpetratorsusually engagethechildina
gradual process of sexualizing the relationship over time (i.e. grooming).

* Incest/intra-familial abuse accounts for about one third of all child sexual

Physical and Behavioural Indicators of Child Sexual Abuse

Physical Indicators
Unexplained genital injury
Recurrent vulvo-vaginitis
Vaginal or penile discharge
Bedwetting and faecal soiling
beyond the usual age

Anal complaints (e.g. fissures,
pain, bleeding)

Pain on urination

Urinary tract infection

STI (@)

Pregnancy (b)

Presence of sperm (b)

Behavioural Indicators
Regression in behaviour, school
performance or attaining
developmental milestones

Acute traumatic response such as
clingy behaviour and irritability in
young children

Sleep disturbances

Eating disorders

Problems at school

Social problems

Depression

Poor self-esteem

Inappropriate sexualized behaviours(c)

out.

have been sexually abused.

(a) Considered diagnostic if perinatal and iatrogenic transmission can beruled

(b) Diagnostic in a child below the age of consent.

(c) Noonebehaviour can be considered as evidence of sexual abuse; however,
a pattern of behavioursis of concern. Children can display a broad range
of sexual behaviours even in the absence of any reason to believe they

51 Pg. 76 http://www.who.int/violence_injury_prevention/resources/publications/en/

quidelines_chap?.pdf
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Grooming of Child —Grooming iswhen someone builds an emotional connection
with achildto gaintheir trust for the purposes of sexual abuse, sexual exploitation
or trafficking.Children and young peopl e can be groomed online or face-to-face,
by astranger or by someonethey know —for example afamily member, friend or
professional.Many children and young people don’t understand that they have
been groomed or that what has happened is abuse. The signs of grooming aren’t
always obviousand the groomerswill often go to great lengths not to beidentified.
If achild is groomed, the child may exhibit the following behaviours® —

e Bevery secretive, including about what they are doing online

» Have older boyfriends

e Gotounusua placesto meet friends

»  Have new things such as clothes, or mobile phones that they can’t or won’t
explain

e Have access to drugs and alcohol.

Grooming can affect any child, however some children may be more at risk
than others such as children, who are disabled or in care, and those who are
abused by known family members, such asfathers, uncles, etc. The groomerswill
exploit any vulnerability to increase the child or young persons dependence on
them, and reduce the likelihood of the child speaking out.Police investigating
cases of incest/ sexual abuse by known family member, need to understand that it
isdueto grooming that the child continuesto say that she“loves’ thefather or the
“grandfather”, without understanding the child was actually harmed by the abuser.It
should also be noted that thereis no ideal behaviour of achild victim of asexua
offences. The police should avoid arriving at conclusions about the veracity of
the allegation based on the child’ s emotion and physical behaviour. For instance,
if the child is not distraught or upset, it cannot be interpreted to mean that the
child has not been sexually abused.

Section 1. 5— Children with different gender identities and sexualities

Gender and sexuality arean integral component of aperson’ sidentity including a
child’s identity. While childhood by itself is denotes vulnerability, identities of
gender and sexuality intensify this depending on the social landscape the childis
brought up in. Development of gender and sexuality identitiesisalso apart of the
physical, cognitive, social and emotional development of achild.® Itistherefore
crucial to understand these aspects and their impact while dealing with children

52 NSPCC, “Grooming: What it is, signs and how to protect children”,
https://www.nspcc.org.uk/preventing-abuse/chil d-abuse-and-negl ect/grooming/
5 Angela Oswalt, Early Childhood Gender Identity and Sexuality, Gracepoint, available at
http://www.gracepointwelIness.org/462-chil d-devel opment-parenting-early-3-7/article/12771-early-
childhood-gender-identity-and-sexuality
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Sex and Gender

‘Sex’ and ‘gender’ are the commonly used terms to differentiate between male
and femal e persons. Astechnical terms, * sex’ refersto biological differencewhile
‘gender’ issocial difference commonly referring to ‘ masculinity’ and ‘femininity’.
Gender issuesin children may arise biologically aswell as psychologically.

CHILDREDN
I

[ GENDER ISSUESIN ]

|
{ Biological Gender }

Psychological

Issues Gender Issues

I
{ Transgendered }

Gender non-
conforming
children

children

Typically after the birth of ababy, the child is assigned a gender after inspection
of the child’ sgenitals. Thisisboth asocial aswell aslegal process. For amajority
of children, the determination of sex and gender getsresolved at birth, i.e., children
assigned the mal e gender identify themselves asboysand later asmen, and children
assigned the female gender identify themselves as girls and later as women.
However, some children, may begin to display gender issues as they develop.
These children typically begin to non-conform with the gender they were assigned.
For some of these children, it isonly atemporary phase. However, afew children
will persistently insist on identifying as the opposite of the gender they were
assigned in addition to being gender non-conforming.> Whilethisgroup of children
may grow up to become transgendered adults, they may begin the process of
transitioning during their childhood itself.* Being transgendered refersto persons
who have transitioned to a different gender than the one they were assigned at
birth. Transitioning can occur in several ways from just changing names and
clothing, to undergoing surgery and hormone therapy.

Somegender issuesarehbiological innature, i.e., occur asresult of chromosomal
deformities. Thisoccursin roughly 1.7% of al children.® Thesechildren arereferred

5 Gender Non-Conforming & Transgender Children, Healthy Children, available at https://
www.healthychildren.org/English/ages-stages/gradeschool/Pages/Gender-Non-Conforming-
Transgender-Children.aspx

% 1bid.

%6 Jenny Kleeman, ‘Wedon’t know if your baby’ saboy or agirl’: growing up intersex, The Guardian
[2 July 2016], available at https://www.theguardian.com/world/2016/jul/02/mal e-and-femal e-what-
is-it-like-to-be-intersex
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toas'‘inter-sexed’ children. Inter-sex persons are completely different from trans-
sexual persons athough thetwo groups are mistaken asthe same. Whileintersex is
abiological condition, trans-sexual isapsychological one.

Inter-sexed children are generally assigned a gender at birth even though
they display both male and female traits. These traits can be visible externally
(i.e., children born with both male and female genitalia) or be only internal (i.e.,
chromosomal anomalies). Several parents pick a gender and opt to corrective
surgery and ‘fix’ this issue. Although surgery is a popular method chosen by
parentsto correct thisissue, many timestheissue remains unresolved and children
experience gender unease and dissatisfactioni.e. distresswith the gender assigned
to them. This occurs when the gender assigned to them does not conform with
their own sense of gender identity. With children whose anomaliesarenot visible
at birth, they become evident during the development of the child. For e.g., a
child assigned the female gender, may begin to show external male traits as she
grows older such asfacial hair, the growth of male genitalia, etc.>”

Sexual Orientation

Sexual Orientation refersto the gender of the person to whom oneis attracted to
or wishes to be in a sexual relationship with. Sexual orientation, although
commonly categorized into homosexuality (attracted to a person of the same
gender) and heterosexuality (attracted to a person of a different gender), can be
identified across a spectrum of orientations. Although sexuality as an identity is
generally perceived to develop only post puberty, children actually devel op these
identitiesfrom as early as the infancy period.*®

Impact of gender and sexuality issueson children

Children who display gender and sexuality issues face enormous discrimination,
socia stigma and humiliation in society. This directly impacts the exercise of
their fundamental rights. At present, India has not legislated any specia laws
protecting persons who have gender and sexuality issues. Homosexuality is
prohibited and is an offence under the criminal law of India.%®

The Supreme Court has highlighted the rights of inter-sexed and trans-sexual
persons in 2012 in the case of National Legal Services Authority v. Union of

57 Intersex states, Encyclopediaof Children’s health, available at http://www.healthofchildren.com/
1-K/Intersex-States.html

%8 |nfancy Sexuality and Body Awareness Development, Gracepoint, available at https://
www.gracepointwell ness.org/461-child-devel opment-parenting-infants-0-2/article/10119-infancy-
sexuality-and-body-awareness-devel opment

59 |PC, Section 377.
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India.® In this case, the transgendered community petitioned the Supreme Court
praying to recognize their right to gender identity stating that non-recognition of
their gender identity isviolative of theright to life and right to equality enshrined
in the Constitution. The Supreme Court in itslandmark decision upheld theright
to have a third gender and a self-identified gender. The Court further clarified
that these personswould be guaranteed all the fundamental rightsavailableinthe
Constitution. The Court also asked the Centre and State governments to take
steps to address the problems faced by this community.

Based on the above and the principles under Section 3, JJ Act, 2015, the
police should treat inter-sex and transgender children with dignity and not
discriminate against them based on their gender identity. Stigmatizing language
and terms should be avoided. For instance, such children should not be referred
to as“chakka’, or any other demeaning or derogatory terms.

Roleof Policein ensuring the careand protection of inter-sex children, transgender
children or children with different sexualities

While there is no law that guides the police in their interaction with transgendered,
intersexed children, and children with different sexualities, the guidelines issued by
the Ministry of Health and Family Welfare (MOHFW)is instructive.®* Although the
guidelinesareissued primarily for medico-legal care of survivorsand victims of sexual
assault, they provide useful guidancefor all personsdealing with such children entering
the Juvenile Justice system or the criminal justice system.The guidelines which are
relevant even for law enforcement officials to observe have been extracted
below:Relevant Guidelines for transgender and intersex children from the MOHFW
Guidelines :%

e Gender identity is not constituted by anatomy, especially appearance of genitals.
Primacy should be given in the record to the survivor’s stated gender identity and
appropriate names and pronouns used.

« Intake forms and other documents that ask about gender or sex should have options
asmale/femal e/others.

« Information on the intersex variations or transgender status of the survivor must be
treated as confidential and not to be revealed without the survivor’s consent.

5 National Legal Services Authority v. Union of India, (2014) 5 SCC 438

51 Guidelines & Protocols, Medico-legal care for survivors/victims of sexual violence, Ministry of
Health and Family Welfare [2014] available at https://mohfw.gov.in/sites/defaul t/files/
953522324.pdf

©21d. at p.12
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* The inadvertent discovery during examination or history taking that a person is
transgender or intersex must not be treated with ridicule, hostility, surprise, shock,
or dismay. Such reactions convey that the person is being judged and is likely to
make them uncomfortable in the health care setting.

« Information about referral agencies that provide services to transgender or intersex
survivors of sexual violence must be provided where available.

Guidelines for dealing with children with alternate sexualities:®

« There should be no judgment on the person’s sexual orientation in general or as a
cause of the assault.

« Confidentiality of their sexual orientation should be maintained. One should not
discussor mention it to the other staff members unless needed for treatment reasons.

 The professional should not express shock, wonder, or any other negative emotions
when a person reveals their sexual orientation. The speech and behaviour of the
professional should remain inclusive.

 The professional should not give any advice or ‘offer solutions’ to ‘cure’ them of
their sexual orientation.

« Leshian, gay, bisexual and transgender personsarelikely to be targets of hate crimes
and may want to talk about the role their sexual orientation played in making them
vulnerable to sexual violence. Their experience should be given a sincere hearing
and validated. The survivors should be assured that it was not their fault that they
were sexually assaulted.

Section 1.6 — General Normsof a Child Friendly Trial

Normsof a Child-friendly Trial®

= A parent or guardian should accompany the child at all times. In case they are
accused of the offence against the child, another suitable person chosen by the child,
or arepresentative of afit institution as defined in the JJ Act, 2015, or a Support
Person appointed by a CWC or a court should accompany the child.

= Where the parents or guardians are involved in the commission of an offence or the
childisliving at a place where there isarisk of further trauma, the child should be
produced before the CWC and the CWC may direct the child to be taken out of their
custody or care, or out of such situation. In the context of a sexual offence against a

4. at p.13
s JJ Rules, 2016, Rule 54(18),
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child, the decision to take the child out of the custody of a parent, guardian, or
childcare institution can be taken only by the Child Welfare Committee.%> Courts
before whom such children are produced should direct the police to present the
child before the jurisdictional CWC.

= Age determination must be conducted as per the procedures laid out in Section 94,
JJ Act, 2015.

= The language used in the court must be familiar to the child and where needed
translators, interpreters, and specia educators must be made available.

= The court must ensure beforehand that the child is capable of giving a voluntary
statement.

= No statement of the child should be disregarded as evidenceinthetrial solely onthe
basis of the age of the child.

= Imagesor statementsadmissibleintheinterview of the child should not be detrimental
to the mental or physical well-being of the child.

= Length and questions admissible at the interview should not be taxing and must be
suitable to the attention span of the child.

= |n case of young children, or otherwise incapacitated child, alternative methods of
interaction and evidence collection that is less intimidating to be adopted.

= The Court should ensure that at no stage during trial, the child comes face to face
with the accused.

= Special permission from school and arrangement for remedial classes for days lost
to be ensured by the school authorities.

= |dentity of the child should be protected from the media.

Section 1.7 — Convergence and Networking by Police with Multiple
Stakeholders

During the entire process, from the filing of the complaint, during investigation,
prosecution and trial and the care, protection, rehabilitation and reintegration of
the child victim, various functionaries are involved at different stages. Some of
these stakeholders, such as, the police, the nodal government departments and
the non-governmental stakehol ders—have corresponding rolesand responsibilities,
which are all geared towards providing a victim-friendly and child-friendly
treatment to the child victim at all stages of the justice delivery and beyond.

While it is important that each of the stakeholders perform their role well,
effective delivery of child protection services requires coordination and
convergence amongst them.

% POCSO Rules, Rule 4(3) (4)
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1.7.1. Role of the Police/SIPU vis-a-vis other authorities

Sr.
No.

Police/SIPU

Convergence and Networking Relation

1

Role of the Police/SIPU
vis-a-vis Child Welfare
Committee (CWC)

e Any child, who on reasonable groundsisthought
to be a child in need of care and protection by
the State may be produced before the CWC by
any of thefollowing persons—any police officer
or Specia Juvenile Police Unit or a designated
Child Welfare Police Officer or any officer of
District Child Protection Unit% or Inspector
appointed under any labour law for the time
being in force

» Forachildthat isproduced directly before CWC
by anyone, CWC and police/ SIPU to coordinate
in filing of FIR or a preliminary complaint, as
relevant

* Rescuel recovery of child and/ or recovery of
child's property (from brothel, home, or place
of work)

e Tracing of family in cases of missing/rescued/
found children

e Verification of documents for identity, age
determination, etc.

e Escorting child (to hospital or for tracing of
family or for intra-state or interstate restoration
with family, etc.)

e Co-ordination in court during trial

 Information regarding a case under the POCSO
Act should be reported by the police with the
CWC within 24 hours.

Role of the Police/SIPU
vis-a-visNGOs

» Receiving complaints/ reportsthrough Childline
or NGOs.

e Filing FIR or acomplaint

» Assistance with tracing of family (for children
rescued from exploitative situations and living
without families), rescue operations, recovery
of child’s property, etc.
» Home verification report (under ITPA, 1956)
e Placement of the child for short term or long
term care based on an order from the CWC.
e Counselling child victim for recording
statements under S. 161 Cr. PC.

e Psycho-social counselling and services,
education, age appropriate vocational training,
legal counselling and legal aid.

 JJ Act, 2015, Section 106.
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. | Police/SIPU

Convergence and Networking Relation

Assist police with inter-state or intra state
transfer of child, and repatriation if child is
foreign national .

Procuring identification documentsfor the child.
After care and monitoring of child restored with
family.

Role of Police/SIPU
vis-&-vis Department
of Health (hospital)

Reporting of sexual offences.

Medical examination.

Ageverification.

Hospitalization and special or emergency
medical treatment (where required).
Providing psychologists/ counsellors for
professional counselling services (when required
by the police).

Police/SIPU — Department
of Labour Coordination

Rescuing of child in coordination with Labour
Inspector (appointed under any labour law);
authorities under the Child and Adolescent
L abour (Regulation and Prohibition) Act, 1986;
and authorities under the Bonded Labour Act,
1976; and production before the CWC.
Coordination with District Child Labour Task
Force.

Rescuing of child labourers in coordination with
Inspector under the Shops and Establishments
Acts, and production beforethe CWC, if necessary.

Role of the Police/SIPU
vis-a-vis State/District
Legal Services Authority
(DLSA) [Detailsof SLSAs
isavailable at https://
nalsa.gov.in/state-Isas-
websites]

Aid and assistance to the child victim for legal
aid, where offences have been committed against
the child.

Provision of legal services.

Assisting the child to receive compensation under
the State Victim Compensation Scheme (Section
357A, Cr.P.C.) or any other schemeor to makean
application to the Special Court for compensation
(Section 33(8), POCSO Act and Rule 7, POCSO
Rules),where ever applicable (even where the
offender is not traced or identified, but the victim
is identified, and where no trial takes place, the
victim or dependents may make an application to
the State or the District Legal Services Authority
for award of compensation.

Role of Police/SIPU
vis-&-vis Special Public
Prosecutors and Prosecutors

The charge-sheet should be scrutinized
collectively to ensureall relevant provisionsare
included and aggravating factors are taken into
account.
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Sr. [ Police/SIPU

Convergence and Networ king Relation

* The international mobility of offenders with
respect to trafficking and sexual offences make
it more necessary than ever that police and
prosecutorial agencies collaborate and provide
legal assistance to the country that has assumed
jurisdiction over the offence committed by
foreigner(s).

* In cases of child trafficking, if the traffickers
are foreign nationals, police should coordinate
with the public prosecutor in matters related to
extradition of the offender(s).

» Referrals by the police in collaboration with
prosecutors, to the appropriate government
departments and NGOs, ensure that victims are
offered comprehensive assistance through
referrals to specialized services.

» Assist the NGO supporting the child victim to
coordinate with the prosecutor for preparing the
child towards testimony in court.

7. | Role of the Police/SIPU
vis-a-vis DCPU.

» Coordinatefor escort, restoration and repatriation
of children living in Child Care Institutions.

» Cooperatein cases of deaths, suicides, children
running away from institutions.-
Cooperatein cases of offenceswithin child care
institutions.

» Close co-ordination between SIPU and DCPU
for welfare of children withintheir jurisdiction.®”

e Assist victims access compensation and
rehabilitative services and schemes.

8. | Role of the Police/SIPU
vis-a-vis Media

* Sensitizing the media to inform the general
public about issues related to crimes against
children in their area of jurisdiction

» Dissemination and telecasting of photographs
of missing/ lost/found children for tracing their
families

» Sharing good practices, success stories, and the
committed work done by police towards
successful investigation and prosecution of
crimes against children.

* Ensuring that identity of child victims is
protected from the media

67 JJ Model Rules, 2016, Rule 86(12).
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1.7.2. Areas of intervention of the concer ned stakeholder s vis-a-vis child victims of
offences

Stages of Intervention | Relevant Stakeholders

Identifying victims Police,Department of Labour, Department of Immigration,
Border Security Forces, NGOs/ Childline, complaints by
victim/ parents/ public spirited citizen / doctor, nurse,
DCPU.

Rescue of victims Police,Department of Labour, Department of Immigration,
Childline, NGOs (aiding and assisting the rescue team).
Post-rescue interview Police,CWC,Department of Labour, Department of
Immigration, NGOs/SJPU social worker/DCPU Social
Worker/Case Worker, counsellor.

Referral Services Police/SIPU, Prosecutor’s office, CWC, Department of
Labour, Department of Immigration, NGOs/social worker
/ counsellor, Department of Health, District Legal Services
Authority, Support Person, DCPU.

Investigation of cases Police/SIPU, Palicewith Department of Labour (for forced/
bonded/ child labour)

Prosecution of cases Directorate of Prosecution, public prosecutors along with
the Investigating officer from Police, Department of
Labour, victim’s lawyer.

Rehabilitation and Police, prosecutors, courts, JJB, CWC, DCPU, NGOs,
Social Re-integration Support Person, DLSA/SLSA, Department of Labour,
Department of Health, Department of Education, Skill India
Initiative, Ministry of External Affairs (for repatriation of
foreign child victims).

Repatriation Ministry of Home Affairs, Ministry of External Affairs,
police, prosecutors, courts, authorities under the JJ Act,
2015, NGOs.

1.7.3 Specific Duties of Governments and Actors within Criminal Justice
System

Dutiesof the State Gover nment and other gover nmental agencieswith respect
to trying offences against children:

Duties of the State Gover nment

Infrastructural |+ Constitution of SIPUs and designating CWPOs in every police
station.®

» Designation of Special Courtsin every district under the POCSO
Act.®

6 JJ Act, 2015, Section 106.
8 POCSO Act, Section 28(1).



Duties of the State Gover nment

Legal Aid

Special

Arrangements

Appointment of Special Public Prosecutors to exclusively try
sexual offences against children.

Court complexesand courtrooms should be accessibleto persons
with disabilities.™

Every Court complex must have a specia children's room
exclusively for children waiting and children who are giving
their statement or interview.

Provision for separate entrancesfor children (wherever possible)

Video-conferencing facilities for interacting with children
(where possible)

Where video-conferencing is not possible in case of victims
coming for the trial from other districts, all necessary
accommodation, travel expenses for the child and a guardian
accompanying the child must be provided as per actuals by the
State Government or Union Territory Administration.™

Provision for entertainment for children such as books, games,
etc. (where possible) in the special children'sroom in the Court
Complex.™

Separate rooms for vulnerable witnesses may be designated in
every Court Complex to record the evidence of child witnesses.”
The State/District Legal Services Authority may provide a
support person or paralegal volunteer for pre-trial counselling
and to accompany the child for recording of the statement.
The assigned person can also aid in familiarizing the child with
the Court and Court environment in advance.

Where the child is found to be disturbed by the experience of
coming to the Court, the support person or paralegal volunteer
can move an application for recording of testimony via video-
conferencing.”

Provision of translators and specia educators when necessary
by the DCPU.

Database of such qualified and experienced service providers
should be prepared and maintained by the DCPU.

section 164

Duties of the Magistrate recording the statement of the child victim under

» The Magistrate can record the statement of the child under section 164 of the Cr.

" Rights of Persons with Disabilities Act, 2016, Section 12.

NN

2 Rule 54(12)
% Rule 54(17)
* Rule 54(14)

~N N

1 JJ Rules, 2016, Rule 54(16)
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P.C in the children'sroom, or if possible at the residence of the child. The residence
can include the home or an institution where the child resides.”™

e It must be recorded verbatim, i.e., in the exact words used by the child.”™

¢ The child may be allowed to be accompanied by hisher parent, guardian or social
worker.”

 Recording of the child's statement must be done by following achild friendly procedure.™

Duties of the Judge

Trial « Provision for separate entrances for children (wherever
possible)

« Video-conferencing facilities for interacting with children
(where possible)

 Provisionfor entertainment for children such asbooks, games,
etc. (where possible)™

Testimony of the « |f the child victim or witness does not belong to the district or

Child State or country, the statement or interview or deposition of
the child may also be recorded through video conferencing.®

* Where the child is very disturbed by the court, upon an
application, the judge may pass ordersfor conduction of video
conferencing.®

Compensation e The trial judge should proactively consider whether

compensation under Section 357-A, Cr.P.C. or Section 33(8),

POCSO Act read with Rule 7, POCSO Rules should be

awarded.

SECTION Il =THE SPECIFICS.DIFFERENT CONTEXTS
CHAPTER 1 - Sexual Offencesagainst Children

1.1. The Context: According to a Study on Child Abuse: India, in 2007 by the
Ministry of Women and Child Development, Government of India (MWCD
Study), 53.2% children interviewed for the study from 13 States across India
reported having faced one or more forms of sexual abuse.®? Of these, 52.94%
were boys and 47.06% were girls.®

> J)Model Rules, 2016, Rule 54(13)(i).

6 J) Model Rules, 2016, Rule 54(13)(ii).

7 J) Model Rules, 2016, Rule 54(13)(iii).

8 J) Model Rules, 2016, Rule 54(12).

7 J)Model Rules, 2016, Rule 54(12).

8 JJ Model Rules, 2016, Rule 54(15).

81 J) Model Rules, 2016, Rule 54(14) .

8 Ministry of Women and Child Development, Study on Child Abuse: India 2007, p.74
http://www.childlineindia.org.in/pdf/MWCD-Child-Abuse-Report. pdf

8 hid.
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Sexual offences against children, however, remain largely underreported and
hidden. Data based on the National Crime Records Bureau’s Crime in India,
2016 reveals:®

Total number of cases registered under POCSO Act 36022

Total number of cases under Section 376, |PC and Section 19765

4 & 6, POCSO Act

Total number of cases of sexual assault under Section 8 & 10, 12,226

POCSO Act and Section 354, IPC

Total number of cases of sexual harassment 934

Total number of cases in which charge-sheet was submitted 30,891

Cases Pending Investigation 15,283
(31.8%)

Reporting of cases under the POCSO Act has significantly increased from the
previousyears. It was 14,913 casesin 2015 and 8904 casesin 2014. Theincrease
could be attributed to greater awareness among the public as well as the police
about the POCSO Act.

Studies have shown that contrary to the popular belief that the threat of sexual
abuse is posed mostly by strangers, most perpetrators of sexual offences against
children are known to the children.® Thisis also borne out by the data collected
by the National Crime Records Bureau, which revealed that in 94.6% cases of
rape and rape read with penetrative and aggravated penetrative sexual assault
against children in 2016, the offender wasknown to the victim.® Neighbours,
followed by personswho promised to marry the victim weretwo distinct categories
of known persons, apart from relatives, and close family members signifying

8 Table 4A.3, Police Disposal of Crime Against Children Cases (Crime Head-wise) — 2016, Crime
inIndia, 2016; Table 6.2, Cases Reported (1), No. of Victims (V) and Rate(R) of Crimes Committed
Against Children During 2015, National Crime Records Bureau, Crime in India 2015; Table 6.2,
Incidence (1), No. of Victims (V) and Rate(R) of Crimes Committed Against Children During
2014, National Crime Records Bureau, Crime in India 2014.

8 Centrefor Child and the Law, National Law School of IndiaUniversity, Bangalore (CCL-NLSIU),
Report of Study on the working of Special Courts under the POCSO Act, 2012 in Delhi, 29 January
2016, pp. 62-64, https.//www.nls.ac.in/ccl/jjdocuments/special courtPOSCOA ct2012.pdf — Of the
667 cases decided by Special Courtsin Delhi, 80% of the accused were known to the victim, 17%
were strangers, and the profile of the remaining 3% was not specified. CCL-NLSIU, “ Study on the
Working of Special Courts under the POCSO Act, 2012 in Assam”, 13 February 2017, pp. 56-57,
https://www.nls.ac.in/ccl/jjdocuments/studyspecial courtassamPOSCOA ct2012.pdf — Of the 172
cases decided by Specia Courts in Assam, 78% of the accused were known to the victim, 10%
were strangers, and the profile was unspecified in 12% cases.

8 Table 3A.4, Offenders Relation to Victims of Rape — 2016., National Crime Records Bureau,
Crime in India 2016.

57



children’ svulnerability within the community and at home.®” 12.09% of offenders
known to the victim were close family members and relatives, including
grandfathers, fathers, brothers, live-in-partners etc., thus indicating that sexual
abuse of children takes place within the family setting aswell.

The police should bear in mind that children with disabilities are more susceptible
to sexual abuse. A 2012 review on the prevalence and risk of violence against
children with disabilities published in Lancet, a renowned medical journal, and
endorsed by the World Health Organisation reveal ed that children with disabilities
are “2.9 times more likely to be victims of sexual violence”. Further, children
with mental or intellectual disabilitiesare morevulnerable asthey face“ 4.6 times
therisk of sexual violence than their non-disabled peers.”

1.2. Overview of Legal Framework

1.2.1. Applicable Laws

Sexual offences against children are recognized under the following statutes:

1. Protection of Children from Sexual Offences Act, 2012 (POCSO Act) and
Rules

2. Indian Penal Code, 1860 (IPC)

Scheduled Castes and Scheduled Tribes (Prevention of Atrocities) Act, 1989
(AtrocitiesAct)

Rights of Persons with Disabilities Act, 2016 (RPD Act)

Information Technology Act, 2000

Immoral Traffic (Prevention) Act, 1986 [Please refer to Chapter 11]
Indecent Representation of Women (Prohibition) Act, 1986

Goa Children’s Act, 2003

Additionally, provisions of the Code of Criminal Procedure, 1973 (Cr.P.C) and

Indian Evidence Act, 1872 (IEA) are relevant to the procedures and evidentiary
rulesto befollowed by Specia Courtswhiletrying sexual offencesagainst children.

The Juvenile Justice (Care and Protection of Children) Act, 2015 (JJ Act, 2015)
will apply when the accused is a person below the age of 18 years, and/or when
the child victim is also found to be in need of the State’'s care and protection. A
child who has been, is being, or is likely to be abused, tortured or exploited for

w

© N o g A

87 Table 3A.4, Offenders Relation to Victims of Rape — 2016, National Crime Records Bureau,
Crime in India 2016.

8 Jones, Bellis, etal ., “ Prevalence and risk of violence against children with disabilities: asystematic
review and meta-analysis of observational studies’, The Lancet, Volume 380, No. 9845, p 899-
907, 12 July 2012, referred to in http://www.who.int/disabilities/publications/
violence_children_lancet.pdf?2ua=1
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sexual abuse or illegal acts comes under the ambit of achild in need of care and
protection under the JJ Act, 2015.% Further, a child who has been or islikely to
be subjected to a sexual offence under the POCSO Act by a person living in the
same or shared household with the child, of if the child isliving in achild care
institution and iswithout parental support, or if the child does not have ahome or
parental support, such a child has to mandatorily be produced before the Child
Welfare Committee by the police or SIPU.%°

The provisions of the Prohibition of Child Marriage Act, 2006 will have to be
applied if the child victim under the POCSO Act ismarried. If the child victimis
pregnant and wishesto terminate the pregnancy, the procedures under the M edical
Termination of Pregnancy Act, 1971 will have to be followed to facilitate such
termination.

1.2.2. Offences under the POCSO Act

The POCSO Act, a specia legislation enacted to protect children from sexual
assault, sexual harassment and pornography, recognizes penetrative, touch and
non-touch based sexual offences. Provisions of the POCSO Act are gender-neutral
vis-a-vis both the perpetrator and the victim.

Penetrative Sexual Offences under the POCSO Act
¢ Penetrative Sexual Assault (Sections 3 & 4)
* Aggravated Penetrative Sexual Assault (Sections5 & 6)

e Using a child for pornography and committing penetrative sexual assault (Section
13 and 14(2))

« Using achild for pornography and committing aggravated penetrative sexual assault
(Section 13 and 14(3))

Touch-based Sexual Offencesunder the POCSO Act
e Sexual Assault (Section 7 & 8)
e Aggravated Sexual Assault (Section 9 & 10)

Using a child for pornographic purposes (Sections 13 and 14(1))

Using achild for pornography and committing sexual assault (Section 13 and 14(4))

Using achild for pornography and committing aggravated sexual assault (Section 13
and 14(5))

89 JJ Act, 2015, Section 2(14)(viii).
% POCSO Rules, Rule 4(3).
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Non-touch based Sexual Offencesunder the POCSO Act

e Sexual harassment (Sections 11 & 12)

« Storage of pornographic material involving achild for commercial purposes (Section
15)

Other Offencesunder the POCSO Act

« Failure to report the commission of a sexual offence (Section 21(1))
« Failure to record the commission of a sexual offence (Section 21(1))

« Failureof aperson-in-charge of any company or aninstitution who fail to report the
commission of an offence by a subordinate under his control (Section 21(2))

 Punishment for false complaint or false information (Section 22)

 Disclosure of identity of a child without permission of the Special Court (Section
23(2)(4)

e Making of report or comments on any child from any form of mediawithout complete
and authentic information which may have the effect of lowering reputation or

» Abetment of offence (Sections 16 and 17)

e Attempt to commit an offence (Section 18)

infringing the privacy of the child (Section 23(1) (4))

Expanded Notion of “ Penetration”

The POCSO Act has expanded the concept of
penetration to include penetration to any extent,
of not just the vagina, but also the penetration of
the anus, urethra, and mouth by the penis of a
person.®! Insertion of objects or body parts, other
than the penis, into the vagina, urethra, or anus of
the child or making the child do so with the
perpetrator or any other person also constitutes

Note: Useof force or coercion,
presence or absence of
resistance, and consent are not
relevant or necessary
ingredients of the offences
under the POCSO Act.

penetrative sexual assault under Section 3(b). Manipulation of the child’s body
parts to cause penetration into the vagina, urethra, anus or any other body part of
the child is also an offence.®? Penetrative sexual assault also includes within its
ambit the application of mouth to the penis, vagina, and urethra of the child.*
Making the child penetrate any person or the perpetrator in any of the above-

mentioned waysis also an offence.

9 POCSO Act, 2012, Section 3(a).
92 POCSO Act, 2012, Section 3(c).
% POCSO Act, 2012, Section 3(d).
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Aggravating Factors Note: POCSO Act has

The POCSO Act recognizes aggravating factors
that warrant the imposition of a higher penalty
under Section 5. They are as follows:

introduced mandatory
reporting i.e., any person who
has knowledge about the
commission of asexual offence
If the child is below 12 years of age; should report to the police/

. . | Specia Juvenile Police Unit.
If the child’s mental or physical disability is | Fajlure to report the

taken advantage of to commit penetrative | commission of asexual offence
sexual assault; is a punishable offence.*

If the penetrative sexual assault iscommitted
more than once or repeatedly;

If the child becomes pregnant because of the assault or physically incapacitated
or mentally ill or becomes impairedsuch that the child is unable to perform
regular tasks, temporarily or permanently, or the child isinflicted with HIV
or any other lifethreatening disease or infection which can have atemporary
or permanent effect on the child's performance of regular tasks;

If the penetrative sexual assault iscommitted by aperson related to the child
by blood, adoption, marriage, guardianship or foster care or if the personis
in a domestic relationship with the child's parent or is living in the same
shared household;

If the penetrative sexual assault isby aperson on the management or staff of
ajail, remand home, protection home, child care institution (CCl), place of
custody or care and protection, hospital, educational or religiousinstitution,
or aningtitution providing servicesto the child, on achildin that institution;

If the penetrative sexual assault isby apersoninaposition of trust or authority
vis-a-vis the child. For instance, a tuition teacher who commits penetrative
sexual assault can be charged with having committed aggravated sexual assault
because of the position of authority he/she exercises over the child;

Gang penetrative sexual assault on achild;

If the perpetrator is a police officer, public servant, or member of the armed
forces or security forces,

If the penetrative sexual assault is committed on a pregnant child knowing
that sheis pregnant;

If the penetrative sexua assault is carried out using deadly weapons, fire,
heated substance or corrosive substance or grievous hurt or bodily harm and
injury or injury to the sexual organsis caused;

% POCSO Act, 2012, Section 21.
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If the penetrative sexual assault is accompanied by an attempt to murder;

If the penetrative sexual assault is committed during communal or sectarian
violence;

If the perpetrator commits penetrative sexual assault and makes the child
strip or parade in naked,;

If the penetrative sexual assault is committed by arepeat sex offender.

Sexual Offenceswithin the Family Setting

The POCSO Act, 2012 recognizes that sexual offences can be perpetrated
by relatives and family members too and considers it to be an aggravated
ground for penetrative sexual assault as well as sexual assault. Penetrative
sexual assault or sexual assault by a person related to the child by marriage
is an aggravating factor. Rape by arelative or aperson in a position of trust
or authority constitutes aggravated rape under the IPC.Besides, in
Independent Thought v. Union of India®, to ensure harmony between the
POCSO Act and the IPC and to social justice to the married girl child, the
Supreme Court read down Exception 2 under Section 375, |PC as “ Sexual
intercourse or sexual acts by a man with his own wife, the wife not being
under eighteen years of age, isnot rape.” It is also important to note that a
child may experience confusion and guilt along with trauma when the
perpetrator is a family member. Allegations of sexual abuse should not be
dismissed as frivolous or false merely because the child says shelovesor is
fond of the alleged perpetrator. Care should be taken during questioning a
child to also assess whether the child has been groomed by the perpetrator.

Sexual Intent Necessary in Touch and Non-Touch Based Sexual Offences

The presence of sexual intent is anecessary ingredient of the offences of sexual
assault (Section 7), aggravated sexual assault (Section 9) and sexual harassment
(Section 11). Sexual assault includestouching of the vagina, penis, anusor breast
of the child or doing any other act with sexual content which involves non-
penetrative physical contact. For instance, kissing a child or touching a child’s
genitals during bathing or medical examination with a sexual intent would
constitute sexual assault. Making the child touch any of the above-mentioned
body parts of any person or the perpetrator is also a sexual assault. The grounds
for aggravated sexual assault are the same as those for aggravated sexual assault,
except the ground related to pregnancy, asthat isnot applicablein case of sexual
assault, a non-penetrative offence.

% Writ Petition (Civil) No. 382 of 2013 decided on 11.10.17.
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Sexual harassment entails utterance of any word or making of any sound or gestures
or exhibition of any body part or object with asexual intent and intention that this
isseen or heard by the child.® Showing the child mediaor objectsfor pornographic
purposes, stalking achild physically, electronically or digitally, or threatening to
use in any form of media body parts of the child or the child’'sinvolvement in a
sexual act, real or fabricated, constitute sexual harassment.®” Enticement of achild
for pornographic purposes also falls within the ambit of sexual harassment.%

Using a child for pornography

Using achild through any mediafor preparing, producing, offering, transmitting,
publishing, facilitating and distributing pornographic material for sexual
gratification isapunishable offence. Thisincludesrepresentation of child' s sexual
organs, using children engaged in real or simulated sexual acts, with or without
penetration, and indecent or obscene representation of children.® Itisimmaterial
whether the media is for personal use or distribution.’® The POCSO Act aso
criminalizes the use of a child for pornographic purposes and commission of
penetrative/aggravated penetrative sexual assault and sexual/aggravated sexual
assault by directly participating in pornographic acts. Storage for commercial
purposes of pornographic materialsinvolving achild is a punishable offence.

Presumptions under the POCSO Act

The POCSO Act provides for two presumptions — presumption as to certain
offences (Section 29) and presumption of culpable mental state (Section 30). A
person prosecuted for committing, abetting or attempting to commit penetrative
sexual assault, aggravated penetrative sexual assault, sexual assault, or aggravated
sexual assault will be presumed to have committed the offence unlessthe contrary
isproved. If an offence requires presence of a culpable mental state, the Special
Court should presume its existence and the burden is on the defence to establish
that the accused did not have the mental state. The phrase* cul pable mental state”
includes “intention, motive, knowledge of a fact and the belief in, or reason to
believe, afact.”1?2 The offences of sexual assault, aggravated sexual assault, and
sexual harassment require the presence of sexual intent. The presumption of
culpable mental state can be applied to these offences.

% POCSO Act, Section 11(i)(ii).

9 POCSO Act, Section 11(jii)(iv)(v).

% POCSO Act, Section 11(vi).

% POCSO Act, Section 13.

10 POCSO Act, Section 13.

101 POCSO Act, Section 15.

102 pPOCSO Act, Section 30 Explanation.
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Delhi Witness Protection Scheme, 2015

The Delhi government has notified a Witness Protection Scheme, which empowers
the Delhi State Legal Services Authority (DSLSA) to passdirectionsfor protection of
witnesses, protection of identity, change of identity, or relocation of a witness. An
application for protection can be moved by the witness, afamily member, alawyer, or
the concerned |O/SHO and preferably forwarded through the Prosecutor.X The Scheme
provides awide range of protections such as ensuring that the witnessis not exposed
to the accused during investigation or trial, changing the telephone number of the
witness, installation of security devices in the home of the witness, concealment of
identity of the witness, patrolling, escort to and from the court, in-camera trials,
allowing a support person to be present during deposition and statements, use of
specially designed vulnerable witness courtrooms, expeditiousrecording of depositions,
and financial grants for relocation, sustenance, etc.'®

Karnataka State Child Protection Policy, 2016 (K SCPP)

The KSCPP appliesto all educational institutions (El) that have been defined to mean
and include “an institution by whatever name called, including pre-primary, primary,
middle, secondary, higher secondary schools, apprenticeship training centres, corporate
skill training centres, and includes all premises attached thereto which is carrying on
either, exclusively or among other activities the activity of imparting education for
children between the ages of 2.5t0 18 years.” 1% It al so appliesto tutorial's, government
schoals, private schools, partly or wholly aided schools, aided and unaided minority
schools. Every El is required to have a written Child Protection Policy that should
recognize protection of children and their commitment to provide a protective
environment.’ Among several obligations, the KSCPP requires Els to constitute a
Child Protection Committee to focus on complaints and violations.’® The internal
response reporting and redressal process is detailed in the KSCPP that includes
informing appropriate authorities, ensuring the safety of the child victim, undertaking
immediate risk assessment of the child, ensuring medical intervention, informing
parents/guardians, preserving evidence, reporting to the police and cooperating with
investigation, convening internal meeting, ensuring confidentiality, completing inquiry
and taking action and following up on it.1®

103 Availableat http://dsl sa.org/wp-content/upl oads/2016/02/273286063- Del hi-Witness-Protection-
Scheme-2015.pdf

104 Delhi Witness Protection Scheme, 2015, Clause 2(n).

15 1d at Clause 7.

106 Operational Guidelines and Procedures for Educational Institutions under Karnataka State Child
Protection Policy, 2016, Para 2.1, p.21.

71d at Para 3.1, p.23.

18 1d at Para4.2.1, p.31.

19 ]d at Para 4.3, pp.35-39.



1.2.3. Sexual Offences under the Indian Penal Code (1PC)

Pursuant to the Criminal Law (Amendment) Act, 2013 some sexual offencesin
the IPC were redefined, while several others were introduced. It isimportant to
note that unlike the POCSO Act, most sexual offences under the IPC are not
gender neutral. Rape, for instance, can be perpetrated only by a man against a
woman.

Pursuant to the Supreme Court’s judgment in Independent Thought v. Union of
India, sexual intercourse or sexual acts of aman with hiswife who is not below
the age of 18 years, will not constitute rape.*'° In other words, sexual intercourse
of ahusband with hiswife below the age of 18 yearswill constitute statutory rape
under the IPC.

Note: No sanction for prosecution is required to prosecute a public servant
charged with sexual offences under the IPC.

Sexual offences relevant to children under the IPC are'**:

e Outraging the modesty of a woman, which entails the assault or use of
criminal forcewith theintention to outrage or knowing it to belikely that her
modesty will be outraged. (Section 354)

e Sexual harassment, which includes unwelcome physical contact and
advancesand explicit sexual overtures, demand or request for sexual favours,
showing pornography against will of awoman, or making sexually coloured
remarks by aman. (Section 354-A)

e Using criminal force with intent to disrobe awoman or compel her to be
naked and the abetment of such an act. (Section 354-B)

e Voyeurism which criminalizes the following acts by a man — watching,
capturing, or disseminating the image of awoman engaging in a private act
where her genitals, posterior or breasts are exposed or covered only in
underwear or wherethevictimisusing alavatory or doing asexual act thatis
not ordinarily donein public, and where she would usually expect not being
observed. (Section 354-C)

e Stalking which entail sfollowing, contacting, or attempting to contact awoman
by aman to foster personal interaction repeatedly despite a clear indication
of disinterest by the woman or monitoring the use of internet, email or any
other form of electronic communication. (Section 354-D)

10 |PC, Section 375, Exception 2.

11 Source: Raha, Giliyal, Sajjanashetty & Ramakrishnan,

Frequently Asked Questions on the Protection of Children from Sexual Offences Act, 2012 and
The Criminal Law (Amendment) Act, 2013, Centre for Child and the Law, National Law School of
India University, Bangaore, (revised 2™ ed. 2016) pp. 33-34.
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Kidnapping, abducting or inducing woman to compel her marriage against
her well, or so that shemay beforced or seduced toillicit intercourse, or knowing
itislikely that shewill beforced or seduced toillicit intercourse. (Section 366)

Procuration of aminor girl which entailsinducing agirl below 18 yearsto
go from any place or do any act with the intent that she may be or knowing
that it islikely that she will be forced or seduced to illicit intercourse with
another person. (Section 366-A)

Importation of a girl below 21 years from a foreign country or from
Jammu & Kashmir withtheintent that she may beor knowingitto belikely
that she will be forced or seduced to illicit intercourse with another person.
(Section 366-B)

Trafficking which entails recruitment, transportation, harbouring,
transferring, or receiving a person for the purpose of exploitation by using
threats, force or any form of coercion, abduction, practicing fraud or deception,
abuse of power, or inducement including the giving or receiving of payments
or benefits to achieve consent of the person having control over the person
trafficked. (Section 370) Thisprovisionisgender neutral vis-a-visthe offender
and the victim. For details, please refer to Chapter 2.

Rape by aman of woman below 18 years, with or without her consent. (Section
375) The Criminal Law (Amendment) Act, 2013 has expanded the concept
of penetration and rape now includes penetration of the penis, to any extent,
into the vagina, mouth, urethra or anus of woman; inserting, to any extent,
any object or body party other than the penis, into the vagina, urethraor anus
of awoman; manipulating any body part of woman so asto cause penetration
into the vagina, urethra, anus, or any part of the body of awoman; application
of the mouth to the vagina, anus or urethraof the woman. Making the woman
do any of the above acts with the man or any other person will fall under the
ambit of rape if any of the seven descriptions under Section 375, IPC are
met. In the context of the girl child, the sixth description which states“With
or without her consent, when she isunder eighteen years of age” will apply.

Causingdeath or resultingin per sistent vegetative state of awoman during
rape or aggravated rape. (Section 376-A)

Sexual inter cour se by husband upon hiswife during separ ation without
her consent. (Section 376-B)

Sexual intercourse by a person in authority or fiduciary relationship,
public servant, or superintendent of a custodial institution, or management
or staff of ahospital who abusesthe authority to induce or seduce any woman
under his custody or charge or present in the premises to have sexual
intercourse with him. (Section 376-C)
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Gangrapei.e., rape by one or more persons constituting agroup or actingin

furtherance of a common intention. (Section 376-D).

The following grounds constitute aggravated rape under the | PC:

Rape on awoman below the age of 16 years;*'?
Rape on awoman suffering from mental or physical disability;*?

Rape by a relative, guardian, teacher, or person in a position of trust or
authority;

Rape by a person on the management or staff of ajail, remand home, place of
custody, women’s or children’s institution on any inmate within that
institution;*®

Rape by a person on the management or staff of hospital on awomanin the
hospital;*®

Rape by a person in a position of control or dominance over the woman;**”

Rape by a police officer within the limits of the police station, premises of
any station house, or onawomanin hisor hissubordinate officer’ s custody;**
by apublic servant on awomanin hisor his subordinate officer’' s custody;*°
by a member of the armed forcesin the areain which he is deployed;*?°

Rape committed during communal or sectarian violence;'?
Rape committed on awoman knowing her to be pregnant;??

Causing grievous bodily harm, maiming, disfiguring or endangering thelife
of awoman;*#

Repeatedly raping the same woman;*?*

1.2.4. Sexual Offences under the Scheduled Castes and Scheduled Tribes
(Prevention of Atrocities) Act, 1989 (Atrocities Act)

Under the Atrocities Act, theintentional touching of awoman belonging to SC or
ST by aperson having knowledge about her identity isan offence when thetouch

12 |pC, Section 376(2)(i).
113 |PC, Section 376(2)(1).
14 |PC, Section 376(2)(f).
15 |PC, Section 376(2)(d).
16 |PC, Section 376(2)(€).
17 1PC, Section 376(2)(k).
18 |PC, Section 376(2)(a).
19 1PC, Section 376(2)(b).
120 |PC, Section 376(2)(c).
121 |PC, Section 376(2)(g).
22 |pC, Section 376(2)(h).
123 |PC, Section 376(2)(m).
124 | PC, Section 376(2)(n).
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is of a sexual nature and without the woman's
consent.®® Theterm “woman” signifiesa“female
human being of any age” and would therefore
include girls below the age of 18 years.'? Using
words, acts, or gestures of asexual naturetowards
awoman belonging to SC or ST having knowledge
about her identity is also an offence.’?” These
sexual offences under the Atrocities Act are not
gender neutral in nature and are only applicable
asagainst femalevictims. Both these offencesare
punishable with a minimum term of six months
imprisonment that can extend to five years and
fine.’?® In cases under these provisions, the
prosecution will have to establish that the accused
was not a member of SC or ST, the accused had

Note: An act constitutes an
offence under the Atrocities
Act only when perpetrated
by aperson does not belong
to SC or ST category against
a womanwho belongs to
such category. The police
should collect the caste
certificate of the victim and
ensurethat the accused does
not belong to SC or ST
before filing charges under
the Atrocities Act.

knowledge that the victim belonged to a SC or a ST, and that the nature of the

touch was sexual in nature.

Theterm “consent” has been defined to mean “an unequivocal agreement when
the person by words, gestures, or any form of non-verbal communication,
communicateswillingnessto participatein the specific act” .*? |t hasbeen clarified
that the absence of physical resistanceto an act of asexual nature cannot by itself
be construed as consent for the sexual activity.*®! Further, the woman's sexual
history, including with the offencewill not imply consent or mitigate the offence.**

*  Thepolice should collect the relevant certificates to establish theidentity of

thevictim.

»  Theprovisions of the SC and ST (Prevention of Atrocities) Rules, 1995 and
the Amendment to the Rules in 2016, along with other advisories and
guidelines, will have to be adhered to while investigating cases involving
offences under the Atrocities Act aswell as the POCSO Act.

»  Theinvestigation should therefore be done by a police officer not below the
rank of aDeputy Superintendent of Police assigned by the State Government,

DGP, or SP.1%2

125 Atrocities Act, Section 3(1)(w)(i).

126 |PC, Section 10 read with Scheduled Castes and Scheduled Tribes (Prevention of Atrocities)

Act, 1988 as amended in 2015, Section 2(1)(f).

127 Atrocities Act, Section 3(1).

128 Atrocities Act, Section 92.

129 Atrocities Act, Explanation to Section 3(1)(w).
130 Atrocities Act, first proviso to Section 3(1)(w).
131 Atrocities Act, second proviso to Section 3(1)(w).

132 SC and ST (Prevention of Atrocities) Rules, 1995, Rule 7(1).
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Theappointed 10 should compl ete the investigation on top priority and submit
the report to the SP, who should forward it to the DGP or Commissioner of
Police of the State Government.*%

The OIC of the concerned police station should file the charge-sheet and
conduct the investigation within 60 days.**

Reasons for the delay in investigation or filing of charge-sheet should be
explained in writing by the 10.1%

Failureto read out to the informant theinformation orally given and reduced
towriting beforetaking signature, failureto register acomplaint or FIR under
the POA Act and under appropriate sections, failure to furnish copy of the
information recorded to the informant, failure to record statement of the
victims or witnesses, failureto conduct theinvestigation and file charge before
the Special Court within 60 days and to explain delay if any, in writing,
failure to correctly prepare, frame and translate any document or electronic
record, or perform any duty under the Act or Rules will constitute willful
neglect of duties. It is punishable with imprisonment for aminimum term of
six months and can extend to one year.**® Charges against the public servant
can be booked only on the recommendation of an administrativeinquiry and
the cognizance can be taken by a Special Court which can direct penal
proceedings against such public servant.**

In Dr. Subhash Kashinath Mahajan v. Sate of Maharashtra,*®initsdecision
dated 20 March 2018, the Supreme Court hasissued the following directions
with respect to arrest of persons under the Atrocities Act:

0 A public servant can be arrested only after approval isreceived from the
appointing authority. In case of a non-public servant, approval of the
S.S.P, which can be granted in appropriate cases after recording reasons.
The reasons have to be further scrutinized by aMagistrate for permitting
further detention.

0 “Toavoidfaseimplication of aninnocent, apreliminary enquiry may be
conducted by the DSP concerned to find out whether the all egations make
out acaseunder the Atrocities Act and that the allegations are not frivol ous
or motivated.”

133 SC and ST (Prevention of Atrocities) Amendment Rules, 2016, Rule 4 which has substituted
Rule 7(2) with the above-described provision.

3 | bid.

135 SC and ST (Prevention of Atrocities) Amendment Rules, 2016, Rule 4 which has introduced
Rule 7(2A).

136 Atrocities Act, Section 4 as amended by the Scheduled Castes and Scheduled Tribes (Prevention
of Atrocities) Amendment Act, 2015.

137 |bid, Sections 4(2) proviso and 4(3).

138 Criminal Appeal No. 416 of 2018 decision of Supreme Court dated 20 March 2018.
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o Violations of the above two directions will be actionable by way of
disciplinary action aswell as contempt.

1.2.5. Sexual Offencesunder the Rightsof Personswith DisabilitiesAct, 2016
(RPD Act)

Under the RPD Act, assaulting or using force with the intention of outraging the
modesty of a woman with disability is an offence.’® Sexual exploitation of a
child with disability by aperson in a position to dominate the will of the child is
also an offence.*** Both these of fences are punishable with aminimum term of six
months imprisonment that can extend to five years and fine.***

The RPD Act also requires the government to enable persons with disabilities to
“accessany court, tribunal, authority, commission or any other body havingjudicial
or quasi-judicial or investigation powers without discrimination on the basis of
disability.” 2 Thiswould imply that the physical environment and communications
within Special Courts under the POCSO Act, court complexes, police stations, as
well as Commissions for Protection of Child Rights, CWCs, JIBs, etc., are
accessibleto all children with disabilities.

Section 7(4), RPD Act obligates a police officer who receives a complaint or
comesto know about abuse, violence or exploitation toward aperson with disability
to inform such a person about the right to apply to an Executive Magistrate for
protection, details of thejurisdictional Executive Magistrate, details of the nearest
organization or institution working for personswith disabilities, right to freelegal
aid, and theright to file a complaint under the RPD Act or any other law dealing
with such an offence. These duties arein addition to the duty of the police officer
to follow the procedures if the information relates to the commission of a
cognizable offence.’*

1.2.6. Sexual Offencesunder thelnformation Technology Act, 2000 (1T Act)

Section 67B, IT Act criminalizes the publication or transmission of material
depicting children i.e., persons who have not completed 18 years of age, in a
sexually explicit act in an electronic form.** The provision also criminalizes:

»  Creation of text or digital images, collection, seeking, browsing, downloading,
advertising, promoting, exchanging or distributing material in any electronic
form depicting children in obscene or indecent or sexually explicit manner; or

1% RPD Act, Section 92(b).

140 RPD Act, Section 92(d).

41 RPD Act, Section 92.

142 RPD Act, Section 12(1).

143 RPD Act, Section 7(4) proviso.
144 1T Act, Section 67B(a).
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»  Cultivating, enticing or inducing children to online relationship with one or
more children for and on sexually explicit act or in amanner that may offend
areasonable adult on the computer resource; or

e Facilitating abusing children online; or

*  Recording in any electronic form own abuse or that of others pertaining to
sexually explicit act with children

For more information on cyber offences against children refer to Chapter 5.

1.2.7. Sexual Offences under the Indecent Representation of Women Act,
1986

The publication of advertisements, production, sale, distribution, circulation or
sending by post anything depicting awoman —her figure, form, body, or any part
—inway that has the “effect of being indecent, or derogatory to, or denigrating,
women, or islikely to deprave, corrupt or injure the public morality or morals’
are offences under the Indecent Representation of Women Act, 1986.Both these
offences are bailable and cognizable.

Publications proven to be for the public good on the ground that they are in the
interest of science, literature, art or learning or objects of general concern or
publications kept or used for bona fide for religious purposes are exempted.
Representationsin ancient monuments, temples, cars used for conveyance of idols
or used for religious purposes, and filmsto which Part 11 of the Cinematography
Act, 1952 applies are also exempt.

1.2.8. Sexual Offencesunder the Goa Children’s Act, 2003

The Goa Children’s Act, 2003 defines sexual offences to include grave sexual
assault, sexual assault, and incest.™ It is gender neutral qua the victim and the
accused, Theterm sexual assault includes touch and non-touch based sexual acts
such as';

e Sexual touching with any body part or object;

e Voyeurism;

e Exhibitionism;

»  Showing pornographic pictures or filmsto minors;

e Making children watch others engaged in sexual activity;

145 Goa Children’s Act, 2003, Section 2(y).
146 Goa Children’s Act, 2003, Section 2(y)(ii).
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e Issuing threats to sexually abuse a minor;
»  Verbally abusing aminor using vulgar and obscene language

e Non-touch and touch based sexual acts, while grave sexual assault includes
penetrative sexual acts as well as making children pose for pornographic
photos or films.

Grave sexual assault includes penetrative as well as non-penetrative sexual acts
such as'’:

e Vaginal, ora, or anal intercourse;

»  Useof objectswith children;

e Forcing minorsto have sex with each other;

» Deliberately causing injury to the sexual organs of children;
e Making children pose for pornographic photos or films;

* Rape

Incest has been defined to mean “ commission of a sexual offence by an adult on
achild who is arelative or is related by ties of adoption.”**® Note that the term
incest does not appear in any of the legislations mentioned above.

1.3. Processes

1.3.1. Proceduresto be followed by the police/ Special Juvenile Police Unit
(SIPU)

The POCSO Act and Rules stipulate the procedures that should be followed by
the police and SJPU in a case of sexual offence against a child. Procedures have
also been prescribed under the Cr. P.C inrespect of sexual offences against women.
Failureto record the commission of asexual offence under the POCSO Actisan
offence punishable with imprisonment of either description that can extend to six
months or fine or both.**® Failure to record sexual offences under the IPC is
punishable with afine and rigorous imprisonment for a minimum of six months,
which can extend to two years.™ If a police officer knowingly disobeys the
direction of law, which prohibits her or him from requiring the attendance at any
place of any person for investigation, she or he can be punished with fine and
rigorous imprisonment for a minimum of six months which can extend to two
years.’>! For instance, if apolice officer summonsachild to the police station for
recording a statement in the night time, he can be held liable for doing so in
contravention of Sections 24(1) and 24(4) of the POCSO Act.

147 Goa Children’s Act, 2003, Section 2(y)(i).
148 Goa Children’s Act, 2003, Section 2(y)(iii).
149 POCSO Act, Section 21(1).
150 | PC, Section 166-A(c).
151 | PC, Section 166-A(a).
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The chart below depicts the steps that should be taken by the police/SJPU under
the POCSO Act and Rules as well as the Cr. P.C. They are not necessarily
sequential asin some cases the police may have to facilitate emergency medical
care or care and protection before recording the FIR.

Recording of I nformation

Entry: Record entry in abook about every report received about commission or
apprehension of commission of asexual offenceinwriting, ascribe an entry number,
and read over to the informant. (Section 19(2), POCSO Act)

FIR: Whereinformation rel ates to commission, attempt or abetment of acognizable
offence, register a FIR as per Section 154, Cr. P.C and give a free copy to the
informant. (Rule 4(2)(a), POCSO Rules)

Recor ding of information given by child: If the child istheinformant, the report
should be recorded in simple language to ensure child can understand contents
being recorded. (Section 19(3), POCSO Act)

Person recording the information: In cases of sexual offences under the IPC,
the information should be recorded by a woman police officer or any woman
officer. (Section 154(1), first proviso, Cr.P.C.)

Recording information given by a child with disability: Information by agirl
temporarily or permanently disabled, mentally or physically, should be recorded
by a police officer at her residence or at a convenient place of her choice in the
presence of an interpreter or special educator and it should be videographed.
(Section 154(1), second proviso, Cr. P.C.)

Assistanceof Experts: Takeassistance of aqualified interpreter, translator, specia
educator, or person familiar with the manner of communication of the child, or
experts, if necessary. (Section 19(4), POCSO Act)

Information: Give detailsto the informant about the name, designation, contact
information of the officer making the report and the details of the supervisor.
(Rule 4(1), POCSO Rules)

Dos & Don'ts

Dos

Information received under Section 19(1) should be recorded by the police without
exception. 2

The child-informant should be made comfortable by ensuring the presence of a
parent, guardian, or person whom the child trusts.

SHO should ensure that a lady police official/officer not below the rank of the
Sub-Inspector should be available around the clock.'>* While thisis applicable to
Delhi, other State Police may consider adopting this measure as well.

%2 NCPCR, Monitoring Guidelines for NCPCR/SCPCR for Roles and Functions of Various
Stakeholders: Police, Specia Courts and Special Prosecutors, prepared by Lawyers Collective
(LCWRI) and UNICEF, p.24.

153 Delhi Police, Standing Order No. 303 of 2009 — Guidelines to be followed by the police while
investigating cases of rape, p.4.
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e I the child victim has come to the PS, a quiet place within the police-station
should be identified where children can be seated and the information recorded.-
FIR should be recorded immediately if the offence is cognizable.

¢ Information received on telephone or cellphone pertaining to cognizable offences,
if reliable, should be recorded as FIR.*

e Alist of interpreters, trandlators, and special educators should be obtained from
the District Child Protection Unit (DCPU) in advance.

¢ Interactions with the child should be in an age appropriate, and developmentally
appropriate manner. [Refer to Section 1.2, on Communication with a child].

e All applicable provisionsunder the POCSO Act, IPC, RPD Act, IT Act, Atrocities
Act, and other relevant laws should be identified and included in the FIR.

¢ Documents relating to the age of the victim such as birth certificate from the
school, matriculation or equivalent certificate from the concerned examination
Board, or a birth certificate given by a corporation or municipal authority or
Panchayat should be collected.

* In the absence of above-mentioned documents, an ossification test or any other
latest medical age determination test should be requested.

Don’ts

e Local police should not direct the informant/child to approach the SJPU instead
and vice-versa.**®

e Theinformant/child should not be kept waiting or asked to return later to lodge
the report or FIR.

e The police should not avoid recording the report to verify or confirm the
information.®

e The informant/child should not be directed to a different police station citing
want of jurisdiction. An FIR should be lodged, al the steps that are urgently
called for should be undertaken (for example, medical care if the person requires
it; apprehension of the accused if thevictim isin danger from that person, etc) and
thereafter transferred to the police station having jurisdiction.

e Iftheinformantisachild, thewords used by the child should be recorded verbatim
to ensurethat no discrepancies arise when the child isexamined or cross-examined
in court.

e Theinformant/child should not be humiliated and no aspersions should be cast on
their character.

e Thepolice should not refuse to record areport or lodge FIR or ask the informant
to compromise the matter with the accused.

154 NCPCR, Monitoring Guidelines for NCPCR/SCPCR for Roles and Functions of Various
Stakeholders: Police, Special Courts and Special Prosecutors, prepared by Lawyers Collective
(LCWRI) and UNICEF, p.29.

5 |dat p.24.

%6 |d at p.25.
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No disbelief or doubt should be expressed at the time of recording the report or
FIR, especially in cases of alleged sexual abuse by afamily member or relative.

The accused should not be asked to come to the police station in the presence of
the victim for verification or confrontation.

Sending Report to the CWC and Special Court

Reporting receipt of case: Report to the Specia Court and CWC within 24
hours of the recording of the information including steps taken to ensure care and
protection. (Section 19(6), POCSO Act).

Reporting about Support Person: Report to the Special Court about the
assignment of a support person to the child within 24 hours of such assignment.
(Rule 4(9), POCSO Rules).

Dosand Don'’ts

Dos

Obtain the roster indicating the CWC member available during holidays, Sundays,
and after hours every month.

Transmit information to the Special Court and CWC about cases recorded,
electronically or through other means.

If the CWC does not have an official email id, consider seeking the assistance of
the DCPU to transmit information to the CWC.

Upon completion of investigation, file the charge sheet before the Special Court
under the POCSO Act.

Don'ts

The charge-sheet should not be filed before the Magistrate, as is done in other
crimes, but before a Special Court asit can take direct cognizance under Section
33(1), POCSO Act.

Ensurelmmediate Careand Protection

Immediate arrangements: Make arrangement for shelter, medical treatment,
including admitting the child to a Shelter Home or hospital etc., within 24 hours
if child needs care and protection, after recording reasons in writing. (Section
19(5), POCSO Act)

Production beforethe CWC: Produce the child before the CWC within 24 hours
if the offence has been committed, attempted, or is likely to be committed by a
person residing in the same or shared household as the child, or in a CCl and the
child doesn’t have parental support, or the child is without a home and parental
support. (Rule 4(3), POCSO Rules) Submit areport in Form 17, JJ Model Rules
containing the details of the child aswell as the circumstances in which the child
was received or found. (Rule 18(2), JJ Model Rules)

If the child cannot be produced, the CWC should be informed so that they can
reach out to the child where the child islocated. (Proviso to Rule 18(1), JJ Model
Rules)
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e Child victim of sexual abuse who is below two years of age or who is medically
unfit need not be produced physically before the CWC and awritten report along
with the child’s photograph can be sent to the CWC within 24 hours. The child
can be produced before the CWC when the child is medicaly fit along with a
medical certificate. (Rule 18(3), JJ Model Rules)

Dos & Don’ts

Dos

e QObtain alist of Shelter Homes, Children’s Homes, and Fit Facilities, from the
DCPU where a child can be placed for immediate care and protection.

e If thevictimisachild with disability, inform the child and the child’s parent or
guardian of the option to approach an Executive Magistrate for protection orders
and maintenance.

e If thechild victim and her parent or guardian has also been subjected to domestic
violence, inform them of the reliefs available under the Protection of Women
from Domestic Violence Act, 2005 such as residence orders, protection orders,
and maintenance.

Don’ts

e Child victims should not be produced before the CWC for counselling or any
other purpose if they do not fall under Rule 4(3), POCSO Rules.

e Thepolice should not insist that the child be institutionalized only to prevent the
child from turning hostile.

Facilitate M edical Examination and Emergency Medical Care

Emergency medical care: Facilitate emergency medical careinthe nearest hospita
or medical carefacility in cases requiring urgent medical care and in cases under
Sections 3,5, 7, and 9. (Rule 5(1), POCSO Rules)

¢ Medical examination: Facilitate medical examination of the victim within 24
hours of the report. (Section 27, POCSO Act & Section 164A, Cr. P.C)

¢ Collection of samples: Ensurethat samples collected are sent to the State Forensic
Science Laboratory (FSL) at the earliest. (Rule 4(2)(d), POCSO Rules)

e FreeFirst-aid: Ensure that victim receivesfirst-aid or medical treatment free of
cost at any hospital (public or private). (Section 357C, Cr. P.C)

e Hand over medical examination report to Magistrate: Copy of the victim’'s
medical examination report should beimmediately handed over to the Magistrate
who recordsthevictim'’ s statement under Section 164, Cr. P.C. [Sate of Karnataka
v. Shivanna, (2014) 8 SCC 913]

Dos & Don'ts

Dos

¢ For medical examination, child should betaken to ahospital run by the Government
or local authority within 24 hours.

«  For emergency medical care child should be taken to the nearest hospital.
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A database of CMO’s and doctors within the jurisdiction where the child can be
taken for medical examination should be maintained™” in the Central Control
Room and by the Duty Officer of the Police Station, or procured from the Health
department.

A fund (e.g., Juvenile Justice Fund or Nirbhaya Fund) should be identified for
escorting the victim to the hospital and back. Funds available under | CPS can be
used for such activities.

The 10 must communi cate with the medical personnel to collect key information
regarding the commission of the offence which may have been relayed by the
victim to the doctor.

Where aregistered medical practitioner declinesto providefreefirst aid or medical
treatment to avictim of rape, the |O must inform the practitioner that such refusal
constitutes a criminal offence under section 166B of the IPC read with section
357C of the Cr.P.C.

Don’ts

The CWC should not be approached to compel the child to undergo medical
examination against her/hiswishes. Such arequest would violate the child’ sright
to bodily integrity.

Medical practitioners providing treatment should not be asked to conduct
interviews of children to ascertain whether he/she is stating the truth.

If the victim needs urgent medical treatment, registration of FIR should not be
insisted upon before facilitating medical treatment.

Thevictim and the accused should not be escorted in the same vehicle for medical
examination. - Thevictim and thevictim’ sfamily should not be discouraged from
or scared about undergoing medical examination.

No money should be charged from the victim/family for travel expensesor medical
examination.

Record Child’s Statement

Place and Presence of parent/trusted person: The child’s statement should be
recorded at the child’ sresidence or aplace of the child’ s choice and in the presence
of the child’ s parent (non-offending), guardian, near relatives, local socia worker,
or person whom the child trusts. (Section 24(1), POCSO Act and proviso to
Section 157(1)(b), Cr. P.C)

Person recording the statement: As far as practical, a woman Sub-Inspector
should record the statement for offences under the POCSO Act. (Section 24(1),
POCSO Act) A woman police officer or woman officer should record the statement
of agirl against whom sexual offences under the IPC have been committed or
attempted. (Section 161, second proviso, Cr. P.C)

Police officer should not bein uniform: The officer should bein plain clothes and
not in uniform when the statement is being recorded. (Section 24(2), POCSO Act)

S dat p.32.
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e Protections: It should be ensured that the child does not come in contact with the
accused during investigation or while examining the child. (Section 24(3), POCSO
Act) The child should not be detained in the police station during night time for
any reason. (Section 24(4), POCSO Act)

¢ Confidentiality: Theidentity of the child should be protected and no identifying
information should be given to the media unless the Special Court authorizesit.
(Section 23(1)(2), POCSO Act)

¢ Recording of statement: The child’s statement should be recorded as spoken by
the child. (Section 26(1), POCSO Act)

¢ Audio-visual recording: The statement should be recorded through audio-visual
means as far as possible. (Section 26(4), POCSO Act)

¢ Assistance of Experts: Assistance of a qualified interpreter, translator, special
educator, or person familiar with the manner of communication of the child, or
experts, can be taken if necessary. (Section 26(3), POCSO Act)

Dos & Don'ts

Dos

e Child' s statement should be recorded only when the child is fit.1%®

¢ Thesection of theModel Guidelinesunder Section 39, POCSO Act for conducting
aforensicinterview, i.e., aninterview by police or investigative agenciesto obtain
astatement from the child that will facilitate the investigation and justice process,
should be adhered to.

e Thechild s statement should be recorded while in plain clothes and not in police
uniform.

¢ Thechild should be informed that the statement will be recorded.

e Officersresponsiblefor recording statements of child victim should be trained on
using audio-visual equipment to record statements.

e The equipment for audio-visual recording should be checked before the time
scheduled to record the statement, to ensure that it is working properly.

e Thelistof trandators, interpreters, special educators, counsellorsand other experts
should be obtained from the DCPU or such a list should be maintained at the
police station if the DCPU has not prepared it.

e Thechild sparent, guardian, or any person whom the child requestsfor should be
present with the child when the statement is recorded.

Don’'ts
¢ Thechild should not be compelled to give a statement until the child isfit to do so.

e Avoid repeated interviews and interviews by multiple officers, as it can be
intimidating: Thewords or language used by the child to explain the abuse should
not be altered or modified.

1% UNODC, Standard Operating Procedures (SOP) On Investigating Crimes of Trafficking for
Commercial Sexual Exploitation, (2007), p.31
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No third person should be present in the room for recording the child’ s statement
through audio-visual means, besides the person whose presence the child requests
for.- The audio-visual recording of the child's statement should not be given to
the media or any third party.

Information such as the name of the school, parents' names or workplace, etc.,
that could lead to the child being identified should not be shared with the media
or any person, or uploaded on any portal without suppressing the child’s
identity.The child’s name and the names of family members can be substituted
with pseudonyms.

The child should not be made to confront the accused in person for identification
or any other purpose.

It should not be assumed that if the victim speaks about her love for the accused
that a sexual offence has not been committed.

Facilitate Recording of 164 Statement by Magistrate

Facilitation for recording statement under Section 164 : Facilitate recording
of the statement u/s 164 Cr.P.C. immediately in case of sexual offences under
the IPC. [Section 164(5-A)(a), Cr. P.C]

Magistrate to whom child should be taken: Take the child within 24 hours
preferably before any Metropolitan/preferably Judicial Magistrate for recording
the 164 statement in cases of rape. [Sate of Karnataka v. Shivanna, (2014) 8
SCC 913]

The 10 should take the child victim of rape to the nearest lady Metropolitan
Magistrate, preferably lady Judicial Magistrate, as far as possible. [Sate of
Karnataka v. Shivanna, (2014) 8 SCC 913]

Detailsand reasonsfor delay: The O should record the date and time at which
he learnt about the commission of rape and the date and time at which the child
was taken to the Magistrate. Reasons for delay exceeding 24 hours should be
recorded in the case diary and handed over to the Magistrate. [Sate of Karnataka
v. Shivanna, (2014) 8 SCC 913]

Dos & Don’ts

Dos

The child should be explained the purpose of the statement u/s 164, Cr. P.C.

If a Support Person has not been made available, the Social Worker attached to
the SJPU should provide the child with an orientation of the courtroom, court
complex, and the procedure that is likely to be followed by the Magistrate.

If the child istraumatized or isin discomfort, the Magistrate could be informed
about it so that the 164 statement could be scheduled accordingly.

Don’ts

The recording of the statement under Section 164, Cr. P.C should not be delayed
for want of escort or availability of alady Magistrate.
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e The child should not be intimidated, convinced, coerced, or threatened to say or
suppress any information or be misled into believing that doing so will help the
case or allow the child to get done with the case quickly.

e Thepolice should not be present to operate the audio-visual equipment when the
statement is being recorded by the Magistrate.

Keep Victim and Family Informed and Provide I nfor mation about L egal Aid

e Information about support services: Inform the child and parent/ guardian/
person whom the child trusts about availability of support person, counselling
services, and assist in contacting them. [Rule 4(2)(e), POCSO Rules] Information
regarding available relief likecompensation, public and private emergency and
crisis services and procedural steps should be shared.

¢ Information about legal aid: Inform about theright to legal advice and counsel
and right to be represented. [Section 40, POCSO Act and Rule 4(2)(f), POCSO
Rules]

e Information about the case and relief available: The child, family members,
and support person should be kept informed about the procedural steps, status of
investigation, arrest of the suspected offender, filing of charge-sheet, court
schedule, bail, release or detention status, final verdict and sentence imposed.
[Rule 4(12), POCSO Rules]

Dos & Don'ts

Dos

e A list of Legal Aid Lawyers who can support child victims in accessing
compensation or other reliefs should be maintained and made available to the
victim and/or parent/guardian/ trusted person.

e Legal assistance for the victim should be facilitated at the police station as the
guidance and support to a traumatized victim at that stage would be of great
assistance.™

e Alist of service providers, counsellors, and NGOs who can support victims of
sexual offences should be maintained and made available to the victim and/or
parent/guardian/ trusted person.

e Alistof Central and State Schemes for compensation and rehabilitation and the
contact information of the authority responsible for sharing with victims should
be maintained and made available to the victim and/or parent/guardian/ trusted
person. [Refer to the list of Central and State Schemes relevant for victims of
sexual offences below.]

e Theprocessof applying for State Victim Compensation should beinitiated, where
applicable and the victim/parent/guardian should be apprised about its status.-
The child and the child’s family/guardian/trusted person should be informed if
the accused is released on bail.

1% Delhi Domestic Working Women's Forum v. Union of India, (1995) 1 SCC 14.
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Complaints from the child and the child’ s family/guardian/trusted person about
threats or attempts to foster a compromise by the accused should be promptly
responded to.

The victim and parent/guardian/ trusted person should be informed about their
right to appeal an acquittal under Section 372 Cr. P.C.

Don’ts

The child and the child’'s family, guardian or trusted person should not be
discouraged from approaching NGOs, lawyers, counsellors or support persons.

The victim and the victim’s family should not be kept in the dark about the
progress or developments in the case.

Conduct Investigation and File Char ge-sheet

Forensic samples. Samples collected for forensic tests should be sent to the
forensic laboratory at the earliest.’®

Diary entries: The |O should enter proceedingsin theinvestigation in thediary
day by day and record information about the time at which information reached
him, time at which investigation began and closed, places visited, and statement
of the circumstances ascertained, and statement of witnesses.*! |t should also be
paginated.

Timeline: Theinvestigationin acase of rape of achild may be completed within

three months from the date on which information was recorded by the officer-
in-charge of the police station.

Dos & Don'ts

Dos

Continuity should be ensured and care should be taken to ensure that multiple
officers are not interacting with the child.

Investigation in cases involving offences under the Atrocities Act should be
investigated by an officer not bel ow the rank of DSP and specially appointed by
the State Government, DGP, and SP.

Investigation in cases involving offences under the I T Act should be handled by
an officer not below the rank of an Inspector'®® and by an officer conversant
with the Act and having the requisite expertise and skills.

Statements of public witnesses, if available, should be recorded.

Statements of relevant witnesses should be recorded.- All relevant materials
such as clothes of the victim and accused, mobile phones, laptops, etc., should
be seized and sent for analysis by the Forensic Science Laboratory and Cyber
Cell.

160 POCSO Rules, Rule 4(2)(d).

1 Cr.P.C., Section 172(1), (1-A), (2).
62 Cr.P.C., Section 173(1-A).

163 |T Act, Section 78
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e Whenever necessary, assistance of technical experts should be taken in sexual
offencesinvolving IT Act aswell.

e Entriesin the case diary, especially the time at which information is received
should be recorded accurately.

e If the victim is pregnant, steps should be taken to make an application to the
Special Court for aDNA test.

e Thechain of custody for forensic samples should be maintained.

e Prompt action should be taken if the victim/family/guardian report threats or
intimidation by the accused and a FIR should be registered under Section 506,
IPC.

e Care should be taken to ensure that all relevant provisions are mentioned under
the charge-sheet, especially the aggravated provisions under the POCSO Act and
1PC.

e Charges under the IT Act, 2000 should be framed in cases where the abuse has
been filmed or the accused has cultivated, enticed, or induced the child into an
online relationship.

e Reports of a psychiatrist, medical prescriptions, and bill should be submitted
along with the charge-sheet as they can corroborate the prosecution’s case,
especially when physical signs of abuse are not found dueto delay in reporting or
any other reasons.

e Thechild should not be made to repeat the statements to multiple officersand the
statement should be recorded by the same officer.

e The spot panchnama should be prepared with a lot of care and seriousness and
only after actually visiting the spot.

e Thehanding of forensic samplesafter collection to the FSL should not be delayedto
avoid degeneration in the quality of samples.

«  Thechild should not be exposed to the accused at any stage of the investigation.
Whereidentification is necessary, the photograph of the accused can be shown to
the victim or the guidelines for test identification parade laid down by the Delhi
High Court in Rakesh Kumar v. State,*®* may be adhered to.

e Chargesunder the T Act should not be excluded or not investigated owing to the
belief that it may delay the filing of the charge-sheet.-Avoid delays in filing
charge-sheets. Charges can be flied even if reports from FSL are pending.

e Delays in receiving reports from FSL have to be escalated to the Director or
Deputy Director of FSL through letter from the unit head of the Police,
(Commissioner of Police or Superintendent of Police).

164 Crl. A. 513/1998, decided on — 30.05.2014.
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1.4. Procedur e for medical examination and emer gency medical care

Based on the POCSO Act, IPC, Cr. P.C, and
the Guidelines and Protocolsfor Medico-legal
care for Victims and Survivors of sexual
violenceissued Ministry of Health and Family
Welfare Guidelines:

Note: Person in-charge of a
public or private hospital can
be held criminally responsible
for failure to provide
immediate first-aid or medical
All hospitals, government run or private, | treatment free of cost tovictims
should provide first-aid or medical | of acid attack and rape related
treatment immediately and free of costto | offences and to inform the
victimsof acid attack, rape, raperesulting | police about theincident under
in permanent vegetative state, sexual | Section 166B, IPC.
intercourse by husband upon his wife
during separation, sexual intercourse by aperson in authority, gang rape, or
rape by arepeat offender.'® Further, they should inform the policeimmediately
about the incident. ¢

Medical examination should be conducted by aregistered medical practitioner
in agovernment hospital or a hospital run by alocal authority. ¢

Consent of the child should be obtained when the child isabove 12 yearsand
in a position to give consent i.e., the child is physically, mentally, and
psychologically fit. For children below 12 years, consent should be obtained
from the parent or guardian, unless he/she is possibly the perpetrator.i®® In
such situations, the Medical Superintendent or Resident Medical Officer can
give consent on behalf of the child.**® Themedical report should clearly record,
in writing, that consent of the child or of a competent person on the child’'s
behalf wastaken.'™ Refusal for medical examination should also berecorded
by the medical officer, inwriting.

A girl child victim should be medically examined by a woman doctor.'™ In
the absence of a woman doctor, a male doctor can examine the child in the
presence of afemale attendant.’”? The treatment or examination should not
be delayed because of the non-availability of awoman doctor.

65 Cr.P.C., Section 357-C.

16 | bid

167 Cr.P.C., Section 164-A(1).
168 MOHFW Guidelines, p.24.
169 |d at p.39.

170 Cr.P.C., Section 164-A(4).
1 POCSO Act, Section 27(2).
1 MOHFW Guidelines, p.20.
72 | bid
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A transgender/intersex child should be given the choice as to whether the
child wants to be examined by a male or femal e doctor.*

Medical examination and emergency medical care should be conducted in
the presence of a parent or a person whom the child trusts or has confidence
in.1™ If such a person cannot be present, the medical examination should be
conducted in the presence of awoman nominated by the head of the medical
institution.!™

Report of medical examination should contain name and address of the child
and the person who brought the child, age of the child, materials collected
from the person of the child for DNA profile, injury marks, general mental
condition, reasons for each conclusion arrived at, and the exact time of
commencement and completion of the examination.1

Privacy of the child should be ensured during emergency medical care and
examination.”

Lega or magisteria requisitions cannot be demanded before conducting
medical examination or providing emergency medical care.'’® In case the
victim has approached the medical facility prior to registering a case, then
the medical officer has a responsibility to enter the case into the Medico-
Legal Register and inform the jurisdictional police regarding the same.

During emergency medical care:1™®
0 cuts, bruises, injuriesincluding genital injuries should be attended to;

o child should be provided treatment for exposure to STDs and HIV and
necessary prophylaxis;

0 incaseof apossible pregnancy, the option of emergency contraceptives
should be discussed with a child who has attained menarche, in the
presence of a parent or person whom the child trusts;

o referralsfor mental or psychological health or counselling should be made,
if necessary;

o follow-up visits should be scheduled and the relevance and importance
of such visitsto be informed to child and care-giver.

173 POCSO Act, Section 27(3) and POCSO Rules, Rule 5(2)
174 POCSO Act, Section 27(4).

75 Cr.P.C., Section 164-A(2)(3)(5).

176 POCSO Rules, Rule 5(2).

171 POCSO Act, Section 27(1) and POCSO Rules, Rule 5(3).
178 POCSO Rule, Rule 5(4).

179 Ministry of Health and Family Welfare Guidelines, p.34.
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The child’s and guardian’s consent and medical opinion is sufficient for
termination of pregnancy below 20 weeks. No approval isrequired from the
CWC or any other authority for such termination. If the pregnancy exceeds
20 weeks, the High Court or Supreme Court may have to be approached.

The Product of Conception (PoC) should be collected, packed, |abelled, sealed

in the presence of police officer and handed over to police to send to FSL for
DNA matching with accused. It should be transported by the policein anice-box
with temperature around 4 degree Celsius (2-8 degree Celsius) at all times.*®

Dos

Medical report should indicate whether there is evidence of recent sexual
activity 18

A victim of sexual assault should be spoken to in a non-threatening
environment and with sensitivity.

The child and the parent, guardian, or trusted person should be explained the
purpose and process of medical examination and fears and doubts should be
answered sensitively.

A detailed history should be taken from child which includestime of incident,
place, person/s involved with description, frequency of assault / abuse and
description of acts

The medical examination of the child should be conducted in aroom that is
away from intimidating and inappropriate spaces like the labour ward,
emergency, morgue etc.

Don’ts

Medical report should not indicate whether rape has or has not been
committed. Thisisbecause “rapeisacrime and not amedical condition” .28

Poalice officers should not be allowed in the room during medical examination
or noting of history.®

The two-finger test should not be used and nor should any stigmatizing
language or remarks about the victim being * habituated to sexual intercourse”
or prior sexual experience be made.*® These offend the guarantee of dignity,

180 Madan Gopal Kakkad v. Naval Dubey, (1992) 3 SCC 204 endorsed Modi’s Medical
Jurisprudence and Toxicology (21% ed).

181 CEHAT Manual, p.15

82 Madan Gopal Kakkad v. Naval Dubey, (1992) 3 SCC 204.

183 CEHAT Manual, p.15.

18 Lillu v. Sate of Haryana, AIR 2013 SC 1784; MOHFW Guidelines, p.60.

185 |pid
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privacy, physical and mental integrity available under Article 21, Constitution
of Indiaand have no bearing on a case of sexual violence.*®

» Avictim cannot be forced to be subjected to amedical examination, against
his/her will, through use of force, threat or coercion.

1.5. Facilitation of Recording of Statement under Section 164, Cr.P.C., by
the Magistrate

The POCSO Act does not mandate that a statement under Section 164, Cr.P.C. be
recorded in every case. However, pursuant to the Criminal Law (Amendment)
Act, 2013, Section 164(5-A)(a), the statement of victim against whom offences
has been committed under Sections 354, 354-A, 354-B, 354-C, 354-D, 376(1),
376(2), 376-A, 376-B, 376-C, 376-D, 376-E or 509 of the |PC hasto be recorded
by a Judicial Magistrate. The statement should be recorded as soon as the
commission is brought to the notice of the police.’® In cases of rape, the 10
should take the victim within 24 hours to any Metropolitan/preferably Judicia
Magistrate for recording the 164 statement and preferably to aL ady Magistrate.*®

e Child victim to be brought immediately: In case of sexual offences under
the IPC, the 10 should bring the child victim to the Magistrate immediately.
[Section 164(5-A)(a)] In cases of rape, the 10 should take the victim within
24 hours to any Metropolitan/preferably Judicial Magistrate for recording
the 164 statement.®

* Reasons for delay: The reasons for delay in bringing the victim of rape
within 24 hours should be recorded in the case diary and the copy of the
same should be handed to the Magistrate.® For instance, if the child is
traumatized or in no state to be physically taken for the 164 statement, this
reason should be cited to the Magistrate to explain the delay.

*  Medical examination report: ThelO should aso hand over to the Magistrate
acopy of the medical examination report.*%

e Unavailability of lady Magistrate: The POCSO Act does not mandate that
the child should be taken to alady Magistrate. The Supreme Court has also
indicated that this is a preference and not a mandatory requirement. The
priority should be on ensuring that the statement isrecorded at the earliest. If
alady Magistrateisunavailable, the O should not delay matters and take the
child to any Metropolitan or preferably Judicial Magistrate.

18 Cr.P.C., Section 164(5-A)(a).

187 State of Karnataka v. Shivanna, (2014) 8 SCC 913.
188 | bid

189 | pid.

190 |pid.

91 POCSO Act, Section 28(1).
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1.6. Procedures of the Special Court

Under the POCSO Act, the State Government in consultation with the Chief Justice
of the High Court, should designate a Sessions Court to be a Special Court in
every district to try offences under the Act.*2 The Special Court can try offences
under the POCSO Act and offences with which the accused is charged under the
Cr.P.C. at the same trial .1

Jurisdiction of Special Courts

The Special Court designated under the POCSO Act will have thejurisdiction to
try offences in addition to those under the POCSO Act with which the accused
has been charged under the Cr. P.C at the same trial.*** Where the accused has
been charged under the Atrocities Act a ong with the POCSO Act, the matter will
be tried by the Special Court under the POCSO Act and not the Special Court
under the Atrocities Act.1%®

It will also have the jurisdiction to try offences relating to publication or
transmission of sexually explicit material depicting childreninany act or conduct
or manner that facilitates abuse of children online under Section 67B, Information
Technology Act, 2000.%

The police should thus submit the charge-sheet to the Special Court under the
POCSO Act.

Cognizance and Disposal

e Specia Courtscan take cognizance directly without committal .(Section 33(1),
POCSO Act)

e They must record the evidence of the child within 30 days of taking cognizance
and record reasons for the delay.(Section 35(1), POCSO Act)

e They must complete the trial within one year of taking cognizance, asfar as
possible.(Section 35(2), POCSO Act)

Questioning Children

e Specia Courtsshould ensurethat the Special Public Prosecutor and defence
lawyer do not question the child directly. The questionsto be put to the child

92 POCSO Act, Section 28(2).

193 | bid.

% In Re: A Ref u/s 395(2) Cr.P.C by SJ. v. Unknown, S.B. Criminal Reference Petition No. 1/
2013, Rgjasthan High Court-Jodhpur Bench; Reference Case No.1 of 2017, Inthe matter of reference
under Section 395 of Cr.P.C. made by the learned Sessions Judge, Mahilar Court, Tiruchirappalli,
in hisletter in D.N0.238/2016 dated 17.03.2017 decided on 28.04.2017 by the Madras High Court.
% POCSO Act, Section 28(3).

1% POCSO Rules, Rule 7(2)
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have to be communicated to the Special Court, who should put the questions
to the child.(Section 33(2), POCSO Act)

* They should permit frequent breaks to the child during trial, if
necessary.(Section 33(3), POCSO Act)

*  They should not allow aggressive questioning or character assassination of
the child and ensure that dignity is maintained (Section 33(6), POCSO Act)

»  Specia Courts should take the assistance, if necessary, of a qualified and
experienced translator or interpreter on payment of prescribed fees when
recording the statement of achild. (Section 38(1), POCSO Act).

They should take the assistance, if necessary, of aqualified and experienced
special educator or person familiar with the manner of communication of the
child or an expert, when recording the statement of a child with mental or
physical disability.(Section 38(2), POCSO Act)

Child-friendly atmosphere

»  Specia Courtsshould create achild-friendly atmosphere by allowing afamily
member, guardian, friend, or relative whom the child trusts or has confidence
in to be present. (Section 33(4), POCSO Act).

They should ensure that the child is not repeatedly called to testify in
court.(Section 33(5), POCSO Act)

»  They should ensure that identity of the child is not disclosed at any time
during investigation or trial unless the disclosure is in the interest of the
child. Reasons should berecorded in writing if disclosureisallowed. (Section
33(7), POCSO Act)

»  Special Courtsshould determinethe age of the child when the question arises
before the court and adhere to the provisions of the JJ Act, 2015 on age-
determination.(Section 34(2), POCSO Act)

They should ensure that the child is not exposed to the accused at the time of
recording the evidence and that the accused is able to hear the statement of
the child and communicate with his advocate. Video conferencing, single
visibility mirrors, curtains, or any other device should be used to facilitate
this.(Section 36, POCSO Act)

»  They should conduct thetrial in camera and in the presence of parents of the
child or any other person in whom the child hastrust or confidence. (Section
37, POCSO Act)

»  Specia Courts should examine the child in a place other than the courtroom
if the situation requiresit.(Section 37, POCSO Act)
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Compensation

Special Courts should direct payment of compensation (interim and final)
for physical or mental trauma caused to the child or for the child’ simmediate
rehabilitation.They should determine quantum and direct the State
Government to pay the compensation within 30 days. (Section 33(8), POCSO
Act read with Rule 7, POCSO Rules)

In order for the Special Court to order for interim or final compensation, itis
not pre-requisite for the child to file an application. The Special Court may
order on his/her own accord where it isfound to be appropriate.

A record of conviction is not mandatory for the provision of compensation.
Where the Special Court is satisfied that a child has been avictim of sexual
abuse, the judge may direct compensation to be paid in cases where the
accused has been acquitted or even in cases where the accused has not
identified or traced.'®” Interim compensation can be paid at any stage and is
not linked to the child’ stestimony.

The compensation ordered must be disbursed by the State Government within
30 days from the order.'*® The State Government may pay the sum from the
Victims Compensation Fund or any other scheme or fund which has been
established under section 357A of the Code of Criminal Procedure.

The quantum of compensation is not specified in the POCSO Act and it is
based on the discretion of the judge deciding the matter. The POCSO Rules
provides that while deciding the quantum of compensation, the judge must
take into consideration the type, nature and severity of abuse, the extent of
physical and mental harm caused to the child, expenditureincurred for medical
treatment for physical and/or mental health, financial condition of the child,
etc.1®

Support Persons

They should recognize the support persons appointed by the CWC or the
family directly and allow them to be present during the child's evidence.
They should also allow them to also convey the child's questions and fears
about the evidence recording process. (Rule 4(8), POCSO Rules)

Legal Counsel on Behalf of Victim

Special Courts should recognize the right of the child to take assistance of a
legal practitioner. (Section 40, POCSO Act)

197 POCSO Rules, Rule 7(4) and 7(5)
198 POCSO Rules, Rule 7(3)
199 POCSO Act, Section 34(1); JJ Act, 2015, Section 1(4)(i).
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Dosand Don’tsfor the Police

1.7.

Information regarding appointment of support persons by the CWC, or the
family directly, should be communicated to the Special Court by the |O.

The 1O should inform the child and the child’ sfamily about the child-friendly
procedures under the Act and facilitate a prior interaction with the Special
Public Prosecutor so that the child can be familiarized with the courtroom
atmosphere and procedures.

ThelO should providetimely information to the child and the family/guardian
about the dates for the hearings and inform them about the outcome.

Requisite cooperation should be extended to the Support Person appointed
by the CWC or the family.

Information about the child’ s exams, school events, etc., should be provided
to the Special Public Prosecutor (SPP) in advance so that the child’s
examination and cross-examination can be scheduled accordingly.

Children and their families should not be prompted to compromise or turn
hostilein court for any reason.

Police should play an active role in opposing bail for accused by providing
SPPwith necessary information, evidence and documentation. Any violations
of the bail conditions should be brought to the notice of the SPP, so bail can
be revoked.

FAQs

Isit sufficient to file charges only under the POCSO Act or should all
relevant provisions beincluded in the char ge-sheet?

All relevant provisions should be mentioned in the charge-sheet. Thisis because
theingredients and penalties may be different under different laws. For instance,
rape of a 15-year-old girl would constitute aggravated rape under the IPC and
penetrative sexual assault under the POCSO Act. Aggravated rape under the |PC
would attract higher penalty than that of penetrative sexua assault under the
POCSO Act. Further, an alleged act may constitute distinct offences under different
laws. For instance, the accused may have filmed the abuse or shown the child
pornography and then abused the child. In such cases, relevant provisions under
the POCSO Act, IPC, and the IT Act should be applied as the act constitutes
distinct offences under each of these laws.

If a sexual offence against a child is allegedly committed by a person
below 18 years, will the per son be dealt with by the Special Court under
the POCSO Act?
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No, a person below 18 years who allegedly commits a sexual offence against a
child will be dealt with by the Juvenile Justice Board (JJB) under the Juvenile
Justice (Care and Protection of Children) Act, 2015.2%° Such a person should be
produced before the JJB after apprehension by the police or the SJPU.

e Can children above 16 year salleged to have committed a sexual offence
betried asadults?

A person above 16 yearsand bel ow 18 yearsalleged to have committed penetrative
or aggravated penetrative sexual offences can be treated as an adult if they are
transferred to the Children’ s Court by the Juvenile Justice Board and the Children’s
Court decidesto try the child asan adult. However, the child must first be produced
before the JJB who will make the above assessment in accordance with the JJ
Act.

» Iftheoffenceisallegedly committed by achild below 7 years, what isthe
processto be followed by the police?

According to Section 82, IPC “nothing is an offence which is done by a child
under seven years of age.” Although an FIR will have to belodged if the offence
alleged is cognizable, no penal action can be taken against achild below 7 years.
Such a child can, however, be produced before the CWC if the circumstances
warrant it.

e Will thetranslator be awitnessin the court?

A translator can be appointed by the Special Court to assist it in recording the
testimony of achild. In such asituation, the translator isnot awitness. However,
if atranslator has been used by the police to record the statement of the child,
then she/he will be awitness. Summons can be issued to secure their appearance
before the court.

e |If the person alleged to have committed a sexual offence looks clearly
above 18, but the defence produces document to show he is under 18,
what should be done?

Under Section 94(1), JJ Act, 2015, appearance of a person can be relied upon
only to conclude that the person isachild. It cannot be the basis to conclude that
the person was an adult. According to Section 94(2), JJ Act, 2015, the birth
certificate from school, matriculation or evaluation certificateswill be considered
to determine if the person is a child. If these documents are not available, the
birth certificate by a corporation, municipal authority, or a Panchayat will be
considered. If these are also unavailable, the JJB or CWC can order an ossification
test or latest medical age determination test. The Special Court under the POCSO

20 (2013) 7 SCC 263.
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Act could also adhere to the procedure prescribed under the JJ Act, 2015 for age-
determination asin Jarnail Sngh v. State of Haryana,** the Supreme Court has
held that the procedure to determine age of achild in conflict with thelaw can be
used to determine age of achild victim.

e Ifachildvictim of rapeescapestheclutchesof the offender and manages
to get into atrain, and the offender follows her, will the Railway police
ask her to go to the Police Station where she was raped or will they
arrest theoffender, rescuethegirl and register thecrimein the Railway
PSs?

The crime is continuing as the offender was chasing the victim. Therefore, the
Railway Police has duty to nab the offender and rescue the child and take all
actionsaccording to law, including FIR registration. Even if the offender was not
chasing her, the rescue of the victim and post-rescue care as well as registration
of acrimeat the Railway PSismandatory. After the FIR isregistered, the SHO of
the Railway PS can transfer the caseto the PS having original jurisdiction and till
such time they take over, all urgent steps required have to be undertaken. It is
reiterated that want of jurisdiction isnot sufficient cause to delay lodging of FIR
and taking protective measures.

Chapter 1, Annexure 1. Sexual Offences and Penalties

List of sexual offences and penalties under the POCSO Act

Offence Minimum Maximum Fine
Penetrative Sexual Assault 7 years Lifeimprisonment | v/
Aggravated Penetrative 10 years (rigorous | Lifeimprisonment | v/
Sexual Assault imprisonment

Sexual Assault 3years 5years v
Aggravated Sexual Assault 5years 7 years v
Sexual Harassment - 3years v
Use of achild for - 5years v
pornographic purposes

Source: Raha, Giliyal, Sajjanashetty & Ramakrishnan, Frequently Asked Questions on
the Protection of Children from Sexual Offences Act, 2012 and The Criminal Law
(Amendment) Act, 2013, Centre for Child and the Law, National Law School of India
University, Bangalore, (revised 2™ ed 2016) pp. 31-32.

201 (2013) 7 SCC 263.
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List of sexual offences and penaltiesunder the |IPC

Offence Minimum Maximum Fine
Section 354: Assault or criminal force | — Twoyears And/
to awoman with intent to outrage Or
her modesty
Section 354A(2): Sexual Harassment | — RI for 3years [ And/
(physical contact and advance, sexual Or
overtures, demand for sexual favours,
showing pornography against will)
Section 354A(3): Sexual Harassment - 1lyear And/
(making sexually coloured remarks) Or
Section 354B: Assault or use of 3years 7 years v
criminal force to woman with intent
to disrobe (abetment included)
Section 354C: Voyeurism (watchingor | 1st CV: 1yr 18CV:3years Vv
capturing image of awoman 2nd CV: 2nd CV: v
engaging in aprivate act or 3years 7 years
disseminating such images)
Section 354D: Stalking - 18CV:3years] Vv
(physical/electronic) 2¥CV:5yeary Vv
Section 370(4): Trafficking of minor RI 10 years Life v

imprisonment
Section 370(5): Trafficking of more Rl 14years | Life v
than oneminor imprisonment
Section 370(6): Repeat trafficker Imprisonment v
of minors for remainder

of natural life

Section 370A(1): Sexual exploitation Rl for5years| Rl for 7years | v
of atrafficked manner
Section 376(1): Rape RI 7 years Life v

imprisonment
Section 376(2): Aggravated Rape RI 10years | Life v
(includesrape of agirl below imprisonment
16 years of age) for remainder

of life
Section 376A: Rape causing death or RI 20 years Life
resulting in vegetative state of victim imprisonment

for remainder

of life or death
Section 376B: Sexual inter cour se by 2 years 7 years v
husband upon hiswifeduring
separation
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Section 376C: Sexual intercourse by a [RI 5 years RI 10 years v
person in authority (includes
superintendent or manager of
children’sinstitutions)
Section 376D: Gang rape RI 20 years Life v
imprisonment
for remainder
of life
Section 376E: Repeat offendersunder |Imprisonment
sections 376, 376A, 376D for remainder
of life or death
Section 377: Unnatural Offences Life v
imprisonment
or imprisonment
upto 10 years
Section 509: Word, gesture or act - Sl 3years v
intended to insult the modesty of a
woman
List of sexual offencesand penalties under the Goa Children’s Act, 2003
Offence Minimum | Maximum Fine
Section 6(19): Failuretoensurechild |- 3years Upto
under careand custody of Children’s Rs. 1 lakh
Homeis not exposed to sexual offences,
child trafficking or child prostitution.
Section 8(2): Punishment for sexual - 3years Upto
assault Rs. 1 lakh
Section 8(2): Punishment for grave 10 years Life Rs. 2 lakhs
sexual assault imprisonment
Section 8(2): Punishment for incest 10 years Life Upto
imprisonment | Rs. 2 lakhs
Section 8(14): Punishment for failure | 1year 3years And/or
of a developer of photographs or Minimum
filmsto report discovery of sexual/ of
obscenedepictionsof children Rs. 50,000
Section 9(4): Exploitation of a child for 7 years Upto
commer cial sexual exploitation Rs. 1 lakh
Section 9(7): Abetment of performance 3years Upto
of ceremony or act for dedicating Rs. 2000
minor girl child asdevadasi
Section 9(7) proviso: Abetment of 2 years 5years Rs. 2000—
above offence by parents Rs. 5000
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Chapter 1, Annexure 2: Significant Court Rulings
1. Roleof thePolicein facilitating statement under Section 164, Cr.P.C

State of Karnatakav. Shivanna (Supreme Court)®Z |n cases of rape, | O should
take the victim immediately, as far as possible, to the nearest lady Metropolitan/
preferably lady Judicial Magistrate for recording the statement under Section
164, Cr.P.C. The 1O should record the date and time at which he learn about the
commission of rape and the date and time at which the victim was taken to the
Magistrate. Reasons for delay exceeding 24 hours should be recorded in the case
diary and a copy should be handed to the Magistrate along with a copy of the
medical examination report.

2. Jurisdiction of Special Courts

Kum. Shraddha Meghshyam Velhal v. State of Maharashtra, Criminal
Application 354 of 201. Decided by the Bombay High Court on 03.07.14: In
cases under the POCSO Act, palice officers should produce the accused for remand
before the Children’s Court and not before the Magistrates Court.

Prasad v. State of Kerala, (2013) 2 KL T 942: The POCSO Act does not prevent
Magistratesfrom ordering first remand of an accused under the Act, since Section
167, Cr.P.C. alows it. However, subsequent remand orders or bail applications
should be made only before the Special Court under the POCSO Act.

3. Nature of Offences under the POCSO Act

Santosh Kumar Mandal v.State, Bail Appln No. 1763/2016, Delhi High Court
(28 September 2016): “Considering the gravity of the offences and the special
mechanism provided under POCSO Act to hold that the offences are bailable
though cognizable and would fall in category 3would berendering aninterpretation
to the classification provided in second part of First Schedule of Cr.P.C contrary
to the object of the special enactment. Thus offences punishable under POCSO
Act including Section 12 are cognizable and non-bailable offences.”

Note: The aboveinterpretation is applicable only in the State of Bombay. In the
absence of specifications of the nature of offences under the PCOSO Act, the
Cr.P.C will apply.

4. Rapeisnon-compoundable

Shimbhu v.State of Haryana, (2013) 10 SCALE 595: “Rape is a non-
compoundable offence and it is an offence against the society and is not a matter
to be left for the parties to compromise and settle.”

202 Available at https://indiankanoon.org/doc/2622362/
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5. Useof Two-finger test unconstitutional

Lillu v. State of Haryana, AIR 2013 SC 1784:In this case, the Supreme Court
held that the “two finger test and its interpretation violates the right of rape
survivorsto privacy, physical and mental integrity and dignity.”

6. Credibility of testimony of rape victimsand child witnesses

State of Punjab v. Gurmit Singh, (1996) 2 SCC 384: “ Corroborative evidenceis
not an imperative component of judicial credencein every case of rape...It must
not be over-looked that a woman or a girl subjected to sexual assault is not an
accompliceto the crime but isavictim of another persons’ lust and it isimproper
and undesirable to test her evidence with a certain amount of suspicion, treating
her asif she were an accomplice.”

Dattu Ramrao Sakhare v. State of Maharashtra, (1997) 5 SCC 341: “A child
witnessif found competent to depose to the facts and reliable one such evidence
could be the basis of conviction. In witness can be considered under Section 118
of the Evidence Act provided that such witnessis able to understand the questions
and able to give rational answers thereof. The evidence of a child witness and
credibility thereof would depend upon the circumstances of each case. The only
precaution which the court should bear in mind while assessing the evidence of a
child witness is that the witness must be a reliable one and his/her demeanour
must be like any other competent witness and there is no likelihood of being
tutored.”

Ranjit Hazarika v. State of Assam, (1998) 8 SCC 635: “The testimony of the
victim in such cases is vital and unless there are compelling reasons which
necessitate |ooking for corroboration of her statement, the courts should find no
difficulty to act on the testimony of avictim of sexual assault aloneto convict an
accused where her testimony inspires confidence and is found to be reliable.
Seeking corroboration of her statement before relying upon the same, asarule, in
such cases amounts to adding insult to injury. Why should the evidence of a girl
or awoman who complains of rape or sexual molestation be viewed with doubt,
disbelief or suspicion? The court while appreciating the evidence of aprosecutrix
may look for some assurance of her statement to satisfy its judicial conscience,
since sheisawitness who is interested in the outcome of the charge levelled by
her, but thereisno requirement of law to insist upon corroboration of her statement
to base conviction of an accused.”

Balaji Sarjerao Kamble v. State of Maharashtra, Criminal Appeal No. 28 of
2016 decided by the Bombay High Court on 29.08.17.

Bearing in mind the age of the child victim who was about 6 to 8 years at thetime
of the alleged rape, the Bombay High Court held that “ merely because date of the
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incident is not stated by the victim, her evidence cannot be doubted. The [victim]
is not expected to have such chronometric sense at the tender age.”

7. Delayinlodging FIR
State of Himachal Pradesh v. Shree Kant Shekari, AIR 2004 SC 4404

Setting aside the acquittal in a case under Sections 376 and 506 of the IPC on
grounds of delay in lodging the FIR, the Supreme Court held: “Delay in lodging
first information report cannot be used as a ritualistic formula for discarding
prosecution case and doubting its authenticity. It only puts the court on guard to
search for and consider if any explanation has been offered for the delay. Onceit
isoffered, the court isto only see whether it is satisfactory or not. In acaseif the
prosecution fails to satisfactory explain the delay and there is possibility of
embellishment or exaggeration in the prosecution version on account of such
delay, it is arelevant factor. On the other hand, satisfactory explanation of the
delay isweighty enough to reject the plea of false implication or vulnerability of
prosecution case.”

8. Test-identification

In Rakesh Kumar v. State,® the Delhi High Court laid down the following
guidelines for test identification parade (TI1P) where children below 12 years of
age had to identify an accused:

a) In every case where witness is a child below the age of 12 years TIP
proceedings shall be held in one of the court rooms attached with the main
Tihar Jail so that the child does not enter the main Jail Complex to reach the
Test Identification Parade room.

b) Installation of semi reflective screen or any other screen or mechanismin a
room where TIP proceedings will be conducted so that the child witnessis
not confronted face to face with the criminals participating in the TIP
proceedings.

c) A person accused of the offence and the others who may be participating in
the TIP will be explained the procedure and the manner of TIP proceedings
to be held in a case of child witness.

d) Noofficer below the rank of Deputy Superintendent of Jail shall accompany
the child witness at the time of TIP proceedings and endeavour shall also be
made by the Jail Superintendent that, so far aspossible only female officer is
deployed wherever witness happens to be a girl child for the purposes of
identifying the accused person.

23Crl. A. 513/1998, decided on — 30.05.2014.
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€) No police official shall be seen in a uniform right from the stage when the
child enters the TIP Room and till he/she leaves the premises after the
completion of TIP proceedings. The child witness shall be entitled to
accompany his parents/guardians or any of his close relatives so asto make
the child comfortable before participating for identifying the accused in the
Test Identification Parade.

f)  Endeavour shall be made by Director General (Prisons)/Jail Superintendent
that alady officer whoismore humane, sensitive and compassionateisgiven
duty to accompany the child witness.

g) Thechild friendly atmosphere will be created in a room where the child is
brought first and the stay of the child will be made most comfortable so that
the child findsthe placeto be attractive and conduciveto his/her requirements.

h)  Necessary arrangementsfor light refresnment to the general liking of children
below the age of 12 years shall also remain in place to keep the mood of the
child upbeat.

9. Duty of paliceto facilitate compliance with Section 35(1), POCSO Act

Vinay v. State of Karnataka, Criminal Petition No. 1105/2017 decided on
13.07.2017 by the Karnataka High Court.

TheKarnatakaHigh Court laid emphasison therole of the Specia Court inensuring
that the testimony of the child is recorded within 30 days from cognizance in this
case. Additionally, it noted that the Investigating Officer should also adhereto this
mandate. It held “if the Presiding Officer notices call ous attitude on the part of the
Investigating Officer in producing the properties, the same shall be brought on
benchin the‘crimes meeting held with the Police Officers of the District and the
matter shall be brought to the notice of the superior Police officers. Even if the
Investigating officer failsto produce the property on the date called for, that shall
not stop the Court from recording the statement of the victim child ...”

10. Proceduresto befollowed in sexual offences against children

Sakshi v.Union of India, AIR 2004 SC 3566: Guidelines were issued by the
Supreme Court to befollowed during thetrial of child sexual abuse or rapeinthis
case. These guidelines are particularly significant for the on-going trials of rape
cases before the enactment of the POCSO Act. The guidelines are:

(i) ascreen or some such arrangements may be made where the victim or
witnesses (who may be equally vulnerable like the victim) do not see the
body or face of the accused;

(if) the questions put in cross-examination on behalf of the accused, in so far as
they relate directly to theincident should be given inwriting to the Presiding
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Officer of the Court who may put them to the victim or witnessesin alanguage
which isclear and is not embarrassing;

(iii) the victim of child abuse or rape, while giving testimony in court, should be

allowed sufficient breaks as and when required.

Virender v. State of NCT of Delhi, 2010 111 AD (Delhi) 342

The Delhi High Court laid down guidelines to be followed by the police,
Magistrate, and court in sexual offences against children based on decisions of
the Supreme Court and the High Court. The guidelinesrelevant to the police and
not expressly mentioned in the POCSO Act are asfollows:

On acomplaint of acognisable offenceinvolving achild victim being made,
concerned police officer shall record the complaint promptly and accurately.
(Ref: Court On Its Own Motion v. State and Anr.)

Upon receipt of a complaint or registration of FIR for any of the aforesaid
offences, immediate steps shall betaken to associate ascientist from Forensic
Science Laboratory or some other Laboratory or department in the
investigations. The Investigating Officer shall conduct investigations on the
points suggested by him also under his guidance and advice.(Ref : Mahender
Singh Chhabrav. State of N.C.T. of Delhi and Ors.)

The statement should be recorded promptly without any loss of time. (Ref:
Court On Its Own Motion v. State and Anr.)

The Investigating Officer recording the statement of the child victim shall
ensure that the victim is made comfortable before proceeding to record the
statement and that the statement carries accurate narration of the incident
covering all relevant aspects of the case. (Ref: Court On Its Own Motion v.
State and Anr.)

In the event the Investigating Officer should so feel the necessity, he may
take the assistance of apsychiatrist.(Ref: Court On Its Own Motion v. State
and Anr.)

The Investigating Officer shall ensure that the investigating team visits the
site of the crime at the earliest to secure and collect all incriminating evidence
available. (Ref: Court On Its Own Motion v. State and Anr.)

The Investigating Officer shall promptly refer for forensic examination
clothings and articles necessary to be examined, to the forensic laboratory
which shall deal with such cases on priority basisto makeitsreport available
at an early date. (Ref: Court On Its Own Motion v. State and Anr.)

The investigation of the cases involving sexually abused child may be
investigated on apriority basisand completed preferably within ninety days of
the registration of the case. The investigation shall be periodically supervised
by senior officer/s. (Ref: Court On Its Own Motion v. State and Anr.)
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To ensure that the complainant or victim of crime does not remain in dark
about the investigations regarding his complaint/FIR, the complainant or
victim shall be kept informed about the progress of investigations. In case
the complainant gives anything in writing and requests the 1.0., for
investigationson any particular aspect of the matter, the same shall be adverted
to by thel.O. Proper entries shall bemadeby |.O. in case diariesin regard to
the steps taken on the basis of the request made by the complainant. The
complainant, however, shall not be entitled to know the confidential matters,
if any, the disclosure of which may jeopardize the investigations.(Ref :
Mahender Singh Chhabrav. State of N.C.T. Of Delhi and Ors.)

Whenever the SDM/Magistrate is requested to record a dying declaration,
video recording also shall be done with a view to obviate subsequent
objectionsto the genuineness of the dying declaration.(Ref : Mahender Singh
Chhabrav. State of N.C.T. Of Delhi and Ors.)

Theinvestigations for the aforesaid offences shall be personally supervised
by the ACP of the area. The concerned DCP shall also undertake fortnightly
review thereof. (Ref : Mahender Singh Chhabrav. State of N.C.T. Of Delhi
and Ors.)

The material prosecution witnesses cited in any of the aforesaid offences
shall be ensured safety and protection by the SHO concerned, who shall
personally attend to their complaints, if any. (Ref : Mahender Singh Chhabra
v. State of N.C.T. Of Delhi and Ors.)

Other general guidelineslaid down in this case were:

Effort should be made to ensure that there is continuity of personswho are
handling all aspects of the caseinvolving achild victim or witnessincluding
such proceedings which may be out of criminal justice system. This may
involve all steps commencing from the investigation to the prosecutor to
whom the case is assigned as well as the judge who is to conduct the trial.

The police and the judge must ascertain the language with which the child is
conversant and make every effort to put questions in such language. If the
language is not known to the court, efforts to join an independent translator
in the proceedings, especially at the stage of deposition, should be made.

It must be ensured that the number of timesthat achild victim or witnessisrequired
to recount the occurrenceis minimised to the absol utely essential. For this purpose,
right at the inception, amultidisciplinary teaminvolving theinvestigating officer
and the police; social servicesresource personnel aswell asthe prosecutor should
be created and utilised in theinvestigation and prosecution of such casesinvolving
achild either asavictim or awitness. Thiswould create and inspire afeeling of
confidence and trust in the child.
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Jhakhu Case

The multi-disciplinary team of CBI that investigated the Jhakhu case?® (which led to
Sakshi Vs UOI) had the following: The investigating Officer (a lady officer); The
supervisory officer (a male); The counsellor from NGO (a lady) who facilitated the
ice breaking of the victim with the investigators; The prosecutor (male); The forensic
expert (male); The psycho social expert ( aLady). The interview was done at a pace
the child was comfortable, and was a child friendly ambience; There were no
intimidatory questions; the child victim was facilitated to speak out and she spoke in
the language of the child, which was recorded verbatim, which the Court eventually
appreciated too.

It may not be possible to have such an expert team elsewhere’ but all those who have
some expertise and need to be involved in the interviewing process, may be brought
together and in a non-intimidating ambience so that the victim can be facilitated to
speak.

e The child victim shall not be separated from his/her parents/guardians nor
taken out from his/her environment on the ground of “ Ascertaining voluntary
nature of statement” unlessthe parents/guardian is reported to be abusive or
the Magistrate thinks it appropriate in the interest of justice.(Ref : Court On
Its Own Motion v. State of N.C.T. Of Delhi)

e No court shall detain a child in an institution meant for adults.(Ref : Court
On Its Own Motion v. State of N.C.T. Of Delhi). This would apply to
investigating agenciesaswell.

11. Cross-examination of a child with disability

Chander Singh v. State, Crl. A. 751/2014 decided by the Delhi High Court on
03.06.2016

In this case, a 12-year-old deaf girl had been sexually assaulted by the accused.
Her statement had been recorded through gestures and drawings, which were
interpreted with the assistance of ateacher working in aprimary school for deaf
children run by the Delhi Government. The defence argued that her testimony
could not be read as evidence because she could not be cross-examined. The
Delhi High Court held, “A party cross-examining a deaf and dumb witness like
any other witness is required to act within the bounds of law and cannot be
permitted to cross-examinethewitnessall and sundry onirrelevant questions.” It
further held that, “When adeaf and dumb witnessisunder cross-examination, the
Court isrequired to take due care of the fact that vocabulary of such apersonis
limited as he or she speaks through sign language and it may not be possible for

204 Smt Sudesh Jhaku v. K.C.J, https://indiankanoon.org/doc/1525708/
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that witness to answer, or in detail explain every answer by sign language. This
disability of alimited vocabulary of sign language does not affect either the
competenceor thecredibility of such witness. The Court isrequired to exercise
control over the cross-examination keeping in view the ability of the witness to
answer the questions.” The Delhi High Court concluded that the drawing of the
victim in response to the cross-examination was sufficient compliance of theright
to cross-examination of the accused and upheld the appellant’s conviction.

CHAPTER 2-TRAFFICKING OF CHILDREN
2.1. The Context

Child trafficking — within countries, and across national borders — is closely
interlinked with the demand for cheap labour in sectors and among employers
where the working conditions and the treatment grossly violates the rights of the
children. Theseformsrange from bonded or forced labour, child domestic labour,
commercial sexual exploitation and prostitution, drug couriering, and child
soldiering to exploitative or slavery-like practicesin theinformal industrial sector.

According to Crime in India, 2016, 2992 cases of child trafficking (under
Sections 370/370A, 366-B, 366-A of Indian Penal Code (I1PC) and the Immoral
Traffic Prevention Act, 1956 (ITPA) were reported in 2015, a drop from 3490
cases in 2015.2% 9034 children were reportedly victims of trafficking in 2016
constituting 58.74% of all trafficked victims?® 14183 children were rescued from
trafficking of which boys constituted approximately 61%.2°” Of the total, cases
under the ITPA constituted only 1.66%, cases under Sections 370 and 370A
comprised 6%, while 89% of the cases werelodged for procuration of minor girls
under Section 366-A, IPC.%® The conviction rate for cases of child trafficking
stood at 14.3% in 2015, while the pendency rate was 92%.%°

These figures are however only afraction of the children who are missing or
go missing in India, and many cases go unreported.

Children aretrafficked for various purposes—commercial sexua exploitation
(prostitution, child pornography, child sex-tourism, online commercial sexual
exploitation), labour, transplantation of human organs, child marriage, illicit
adoptions, and begging.

206 Table 4A.2(i) and (ii), IPC and SLL Crimes Against Children-2016 in Crime in India, 2016;
Table 6A.7, Cases Reported & Rate of Crime Relating to Child Trafficking During 2015, http://
ncrb.nic.in/StatPublications/CI1/Cl12015/FI L ES/Tabl €%206A.7.pdf

26 Table 14.2 Victims Trafficked, Crime in India, 2016.

27 Table 14.3 Victim Rescued, Crime in India, 2016.

28 TABLE 6A.8 Incidence (1), Victims and Rate (R) of Total Crimes Relating to Child Trafficking
During 2015, http://ncrb.nic.in/StatPublications/Cl1/Cl12015/FIL ES/Table%206A .8.pdf

209 Table 6A.10, Disposal of Cases by Courts for Crimes Relating to Child Trafficking during
2015, http://ncrb.nic.in/StatPublications/Cl1/Cl12015/FIL ES/Table%206A .10.pdf
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This Chapter addresses only trafficking for commercial sexual exploitation of
children. Trafficking for labour is explained in the chapter pertaining to child
labour.

Linkage with Missing Children/ Persons

A Delhi High Court judgment?® highlighted that of the 44,000 children that are
reported missing annually, only 11,000 get traced. The NHRC Action Research
(2002-04) had brought out evidenceto show linkages—that many missing children,
though reported as missing, had indeed been trafficked. Taking into consideration
these issues, the Supreme Court directed in 2013%* that all missing cases be
registered as FIR with a presumption that a missing child has been trafficked/
abducted. If the child is not traced in four months, the investigation should be
handed over to the Anti Human Trafficking Unit (AHTU). The order further
directed that the AHTU should report progress of such casesto the District Legal
Services Authority (DLSA).

Protocol for the Policein case of a missing child??

A missing child refers to a child whose whereabouts are not known to the parents,

legal guardian or any other person/institution whichislegally entrusted with the custody

of the child. Irrespective of the circumstances in which the child has disappeared, the

child should be considered a‘missing child’ and a‘ child in need of care and protection’

until the location, safety and well-being of the child has been established.?*®

Dos and Don’ts for the Police

*  When acompliant isreceived regarding amissing child, an FIR must be registered
immediately.

* Information regarding the missing child must be conveyed to a Child Welfare
Police Officer.

e The FIR must be forwarded to the SJPU for immediate action and tracing of the
child.

»  Thepolicemust collect arecent photograph of the missing child and make copiesfor
the DCPU, Missing Persons Squad, National Crime Records Bureau, Media, etc.

 Fill the form on the designated portal for missing children

 Fill the specific designed ‘Missing Persons Information Form’ and immediately
send to Missing Persons Squad, District Missing Persons Unit, National Crime
Record Bureau, State Crime Records Bureau, Central Bureau of Investigation, and
other related institutions.

210 Bachpan Bachao Andolan vs. Union of India, Writ Petition (C) No. 51 of 2006, decided on
18.04.2011

211 Bachpan Bachao Andolan vs. Union of India,Writ Petition (Civil) no. 75 of 2012, decided on
10.05.2013

22 33 Model Rules, 2016, Rule 92.

213 JJ Model Rules, 2016, Rule 92(1).
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¢ Send acopy of the FIR by post or email to the office of the nearest Legal Services
Authority along with addresses and contact phone numbers of parents or guardian
of the missing child or the Child Care Institution.

e Prepare sufficient number of Hue and Cry notices containing photograph and
physical description of the missing child to be sent for publication.

« Givewidepublicity by publishing or tel ecasting the photographs and the description
of themissing child, asfeasiblein (a) |eading newspapers (b) Television/electronic
media(c) local cabletelevision network and social mediaand thereafter submit for
ratification by the CWC/JJB or the Children’s Court, as the case may be.

e Givewide publicity in the surrounding area through the use of loud speakers and
the distribution and affixture of Hue and Cry notice at prominent places. Social
networking portals, Short Message Service alerts and slidesin cinemahalls can be
used to reach out to the masses.

e Distribute Hue and Cry notice at al the outlets of the city or town, that is, railway
stations, bus stands, airports, regional passport offices and other prominent places.

e Search areas and spots of interest such as movie theatres, shopping malls, parks,
amusement parks, games parlours and areas where missing or run away children
frequent should be identified and watched.

e Scantherecordingsof the Closed Circuit Television Camerasinstalled inthevicinity
of the area from where the child was reported missing and on all possible routes
and transit destination points like bus stands, railway stations, and other places.

e Inquire from under construction sites, unused buildings, hospitals, and clinics,
Childline services, and other local outreach workers, railway police, and other
places.

e Detailsof missing children should be sent to the District Crime Record Bureaus of
the neighbouring States and Station House Officers (SHOs) of the bordering police
stations including in-charge of all police posts in their jurisdiction.

¢ Where amissing child cannot be traced within four months, the case investigation
must be transferred to the Anti Human Trafficking Unit in the District.

¢ Inthe event that the missing child is traced:

o the child must be produced before the relevant CWC/JJB/Children’s Court for
appropriate directions.

0 the police must send a report to the District Legal Services Authority which
should provide counselling and other support services to the child and family

0 the police must conduct an inquiry as to whether the child had been subject to
any offence under the JJ Act, 2015 or any other law in force.

The Ministry of Women and Child Development has prepared a comprehensive

Standard Operating Procedure in cases of Missing Children®# which must be referred

by police officersin such cases.

24 gtandard Operating Procedure forCasesof Missing Children, Ministry for Women and Child
Development, available at http://www.wcd.nic.in/sites/default/files/FINAL%20E-
office%20SOP.pdf
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2.2. Applicable Laws

Article 23(2) of the Indian Constitution prohibitstraffic in human beings, beggar,
and other similar forms of forced labour and states that contravention of this
fundamental right against exploitation is a punishable offence. Additionally, the
following legislations are relevant to child trafficking:

e Indian Penal Code, 1860

e Immora Traffic Prevention Act, 1956

e Protection of Children from Sexual Offences Act, 2012 (POCSO Act)

e Juvenile Justice (Care and Protection of Children) Act, 2015 (JJ Act, 2015)
e TheBonded Labour System (Aboalition) Act, 1976

Besides, legislations such as the Prohibition of Child Marriage Act, 2006; Child
and Adolescent Labour (Prohibition & Regulation) Act, 1986; and Transplantation
of Human Organs Act, 1994 will also apply to cases involving trafficking for
marriage, labour, or sale of organs, respectively. The provisionsof the Information
Technology Act, 2000 and the Scheduled Castes and the Scheduled Tribes
(Prevention of Atrocities) Act, 1989 as amended in 2015 may also be relevant.

Thereare also the state legislations dealing with devdasi , which isanother fagade
for trafficking girls/ women for prostitution — such as, The Bombay Devdasi
(Protection) Act, 1934; The Madras Devdasi (Prevention of Dedication) Act, 1947,
The Andhra Pradesh (Prohibition of Dedication) Act, 1988; The Karnataka
Devdasi (Prohibition of Dedication) Act, 1982; and the Goa Children’ sAct, 2003.

2.2.1. What constitutestrafficking?
Note

e Consent of thevictimisimmateria ashasbeen expressly stated under Section
370, IPC.2

e The concept of trafficking is broad under the IPC and narrow under I TPA.
Trafficking of personsfor physical or sexual exploitation, slavery, and forced
removal of organs fall within the ambit of trafficking under Section 370,
IPC. Thel TPA recognisesonly trafficking for commercial sexual exploitation.

e ITPA isaspecia legidationwith several provisionsfor rescue, rehabilitation,
deterrent action, and prevention, etc. Hence, both the IPC and the I TPA should
be simultaneously utilized in all offences of sex trafficking of children.

25 | PC, Section 370(1), Explanation 2.
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2.2.2. TheVictim of Trafficking

Any person who is affected by, or subjected to, any act in the trafficking process
isavictim. Thisincludes the following: -

Any trafficked person, irrespective of their age or nationality or the time of
trafficking or the place of trafficking or the purpose for which the person has
been trafficked.

Persons above the age of 18 who through force or threat of force, coercion,
abuse of power etc. were/are required to perform sexual acts without their
consent, by any person(s).

‘Children’” who have not completed the age of 16 years and ‘minors’ who
have completed the age of 16 years, but have not complete the age of 18
years, who arefound in places of commercial sexual exploitation (CSE) (under
Section 2(aa) and (cb) ITPA).

Any person below 18 years who is found vulnerable and is likely to be
trafficked, as this person is a ‘child in need of care and protection’ under
section 2 (14) of the JJ Act, 2015 and, therefore, a person who should be
rescued.

Anybody who has been recruited, harboured, transported, detained, obtained,
or procured for CSE.

Any person who has been detained in a brothel, with or without consent
(Section 6 (1) (8) ITPA).

2.2.3. TheTraffickers/ Perpetratorsin Trafficking for Commercial Sexual
Exploitation

Trafficking is an organized crime. The list of offenders in a trafficking crime
include one or more of the following?:

Recruiter

Agents of recruiter

Seller of trafficked person
Buyer of trafficked person
Transporter

Conspirator

Abettor

Financier

216 pM. Nair, "Handbook for Law Enforcement Agencies on Trafficking for Sexual Exploitation”,
UNODC, 2007.
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Parent(s)/Guardian(s) who knowingly sell/causeto sell/traffic their children/
ward

‘Customer’ /clientele
Pimp

Brothel madam
Brothel managers

Any other person who is knowingly involved in any act of commission and/
or wilful omission in the process of human trafficking.

Thelistisonly illustrative and not exhaustive; and the onusison the Investigating
Officer (10) to fathom the entire process of trafficking and identify who elseis
involved.

2.2.4. The process of trafficking

Human trafficking is an organized crime. It is a crime with several components
and therefore has been referred to as a ‘ basket of crimes'.2” From the victim's
perspective, atypical case of human trafficking for sexual exploitation may have
the following components: -

displaced from her community, which istantamount to kidnapping/abduction;
procuredillegally;

sold by somebody;

bought by somebody

imported from aforeign country;

wrongfully restrained;

wrongfully confined;

physically tortured/injured;

subjected to criminal force;

mentally tortured/harassed/assaulted;

criminally intimidated;

outraged of her modesty;

raped/gang raped/repeatedly raped; filmed while performing sexual acts;
subjected to perverse sexual exploitation (unnatural offences);

defamed;

enslaved, bonded;

27 Nair PM, Human Trafficking: Dimension, Challenges & Responses, Konark Publishers, 2010.
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e subjected to sexual davery;

e victimof criminal conspiracy.

Thislistisonly illustrative and not exhaustive. It must be noted that not all elements
may be present, but the act may still amount to trafficking. For instance, in case of

children belonging to devadasi families, the child may not be displaced, yet other
elements may be present.

2.2.5. Indicators of Human Trafficking

The crime can be gauged only with referenceto the context, and therefore alertness
in observation isthe key aspect in detection. Theindicatorswill vary from context
to context. However, some of the generic indicators are as follows: -

a.  Lack of freedom of the victim;

b. Clientele ‘calling themselves as customers’ visit more often and
surreptitiously;

c. Association of drugs, alcohol, smoke etc.;
Purchase and usage of contraceptives,

Medical issues of the victims especialy sex related and reproductive and
sexual health;

f.  Visibleinjuries on the trafficked victim like cigarette burns etc.;
g. Traumatized and distraught victims;

h.  Anambience of make-believe world where the victims are made to show up
or made to indulge in exhibitionism;

i.  Nexus among the officials or other duty bearers, which generally gets
discussed;

j.  Huge asset creation by the traffickers and conspirators.
Thislistisonly illustrative and not exhaustive.
2.2.6. Trafficking vs. other crimes

Sex trafficking and labour trafficking can be intertwined, for example, awoman
trafficked for domestic labour can be a victim of sex slavery also. Trafficking
differsfrom ‘smuggling of migrants’ asin the case of latter thereisan element of
consent from thevictim. However, theinvestigating officers should be circumspect
in ascertaining consent becauseif the consent has been obtained by lure, deception,
coercion or force, it isnot an informed consent and therefore, even such persons
are also victims of trafficking. The trafficking process essentially has a chain
starting from source, transit and then to destination. It isacontinuing crime, and
may entail moving from one destination to another or the exploitation by several
persons continuing over a period of time.
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The cause of trafficking can be classified into two: -
a. vulnerability factors, sometimes called push factors;
b. demand factors, usualy called pull factors.

The NHRC research?® had brought out that the vulnerability factorsare essentially
ignorance of rights, illiteracy, lack of care of children in family and community,
gender discrimination, discrimination on the basis of caste, community, disability,
sexual orientation etc., economic disparity, lack of law enforcement, lack of priority
among respondents and nexus, lack of political will and/or nexus, etc. Recent
empirical research revealed that economic conditions, lack of family support,
and force were key causes, among others that pushed women into prostitution.?*°
The demand factors, which constitute the major causes of human trafficking is
essentially violence of human beings against others. This violence can be
manifested into different actsthat constitute brutality. Sex slavery isan aggravated
form of violence. The abuser/exploiter indulges in several types of violence on
the victim causing different types and intensity of harm including physical,
emotional, mental, financial, health hazards, etc.

The word ‘customer’ does not appear in the ITPA. With respect to sexual
exploitation of children, the ‘customers/ clients' can be charged directly under
POCSO aso.

Trafficking can be within the country or trans-border also. It can even take place
under oneroof. It isessentially acrime, which makes huge profitswith lower risks.

2.2.7. Definition of “child” in lawsrelevant to trafficking

Section 2(ad), ITPA “child” means aperson who has hot completed 16
years

Section 2(cb), ITPA “minor” means a person who has completed 16
years but not 18 years.

Section 2(d), Goa “child” means any person who has not completed

Children’s Act, 2003 18 years of age; in an offence of rape, “child’
means any person who hasnot completed 16 years
of age.

Section 2(d), POCSO Act [ “child” means any person below 18 years

Section 2(12), JJ Act, 2015| “child” means aperson who has not completed 18
years.

28 Nair, P.M & Sen. S, Trafficking in Women and Children in India, Orient Longman, 2005
219 Wilson, B & Nochajski, T.H., "On the Continuum of Exit: Understanding the Stages of Change
Among Women in Commercial Sexual Exploitation”, Gender Issues, September 2017, https:/
www.researchgate.net/publication/319720514 _On_the_Continuum_of_Exit_Understanding_
the_Stages of Change_Among_Women_in_Commercial_Sexual_Exploitation
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Theterm “child” or “minor” is not defined under the IPC and does not appear in
the Bonded Labour System (Abolition) Act, 1976.

2.2.8. Trafficked child victim isa“child in need of care and protection”

Any child found vulnerable or likely to be inducted into trafficking isachild in
need of care and protection (CINCP) under Section 2(14)(ix) of the JJ Act, 2015.
Such a child can be produced before the Child Welfare Committee (CWC) by
any police officer or Special Juvenile Police Unit (SJPU) or officer of the District
Child Protection Unit (DCPU), labour inspector, Childline, public servant,
probation officer, Child Welfare Officer, social worker, public spirited citizen,
nurse, doctor, or management of ahospital or nursing home, or by the child herself/
himself.?® Rehabilitation and restoration/repatriation of a trafficked child will
have to be in accordance with the JJ Act, 2015.

2.2.9. Offencesrelevant to trafficking of children

Under the IPC, the following provisions would apply to a case of trafficking for
commercial sexual exploitation of a person below 18 years:

e Procuration of minor girl under 18 years — Section 366-A

* Importation of girl under 21 years from foreign country— Section 366-B
e Trafficking of minor— Section 370 (4)

e Trafficking of more than one minor — Section 370 (5)

e Punishment for repeat trafficker of minors— Section 370 (6)

»  Exploitation of atrafficked minor — Section 370-A(1)

e Habitual dealing in slaves — Section 371

e Selling minor girl for purposes of prostitution — Section 372

e Buying minor girl for purposes of prostitution — Section 373

Under ITPA, thefollowing provisions are relevant:

e Punishment for keeping abrothel or allowing premisesto be used asabrothel
— Section 3

*  Punishment for living on the earnings of prostitution of a child — Section 4
e Procuring, inducing or taking child for the sake of prostitution — Section 5
e Trafficking/abetment of trafficking — Section 5B

e Person visiting brothel for sexual exploitation of trafficked victim — Section
5C

»  Detaining a person in premises where prostitution is carried on — Section 6
e Prostitutionin or the vicinity of public placein respect of achild — Section 7

20 3] Act, 2015, Section 31(1).
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While the POCSO Act, 2012 does not expressly use the term “trafficking”,
according to Explanation I11 to Section 16, employing, harbouring, receiving or
transporting achild, by means of threat or use of force or other forms of coercion,
abduction, fraud, deception, abuse of power or of a position, vulnerability or
giving or receiving of payments or benefits to achieve the consent of a person
having control over another person, for the purpose of any sexual offence under
the Act would constitute aiding the offence and amount to abetment.

Thefollowing offenceswill berelevant to trafficking for commercia sexua
exploitation under the JJ Act, 2015:

»  Penalty for non-reporting a child found separated from guardian — Section
33

e Punishment for cruelty to child — Section 75. Under this provision, assaullt,
abandonment, abuse, exposure or wilful neglect of a child or causing or
procuring a child through such acts in a manner likely to cause the child
unnecessary mental or physical suffering is an offence.

»  Cruelty by person employed or managing an organization responsible for
care and protection of child — Section 75, second proviso

e Disability caused due to cruelty — Section 75, third proviso
» Exploitation of child employee — Section 79
e Saeand procurement of children for any purpose — Section 81

Under the Goa Children’s Act, 2003, exploitation of child for commercial sexual
exploitation is an offence under Section 9(4).

2.2.10. Presumptionsin Law

Under the ITPA, the ‘doctrine of presumption’ is agood weapon for preventing
and combating trafficking by virtue of the fact that the specific provisions of
presumption casts onus of proof on the accused. The relevant provisions are??:

e Section 3 provides punishment for keeping abrothel or alowing premisesto
be used as a brothel. It shall be presumed, u/s 3(2A), that the concerned
person (owner, tenant, lessee, occupier, in-charge of any such premises) has
knowledge of the sameiif:
= areport is published in a newspaper with local circulation that the

premises concerned are being used for prostitution, asrevealed during a
search;

= acopy of the search list is made available to the person concerned.

221 pM. Nair, "Handbook for Law Enforcement Agencies on Trafficking for Sexual Exploitation”,
UNODC, 2007.
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If any person, over 18 years of age, is proved to have exercised control,
direction or influence over the movements of another person who is below
18 yearsof age, in such amanner asto show that he/sheisaiding, abetting or
compelling the other person to for prostitution, it shall be presumed that he/
sheisliving on the earnings of prostitution of another person and is liable
under Section 4 of ITPA.

If aperson isfound with a child in abrothel, it will be presumed unless the
contrary is proven that the person has detained the child in a premise where
prostitution is carried on.??

If medical examination of achild or minor found in abrothel reveals sexual
abuse, it will be presumed unless the contrary is proven that the child or
minor had been detained in the brothel for the purpose of prostitution or was
sexually exploited for commercial purposes.?

According to Section 6 (3) of ITPA, a person shall be presumed to have
detained awoman or agirl in abrothel or upon any premisesfor CSE, if the
person withholds from her any of her property (like jewellery, dress, money
etc.), with intent to compel/induce her to remain there. Heisalso liableif he
threatens her with action if shetakes away any such property lent/supplied to
her by, or on the direction of, such a person.

2.2.11. Relevant authorities

Act Investigation Departments | Adjudication Care & Protection,
Rehabilitation
IPC Police and special | Home Sessions Court CwWC
unitslike AHTU
ITPA [Specia Police Metropolitan CwWC
Officer/AHTU Magistrate/Judicial
Magistrate of
First Class
POCSO |Police/SIPU Department | Special Court cwcC
Act, dealing with Special Court
2012 Children

2.2.12. Investigating authorities and their powers

Under Section 370, IPC and other offencesrelated to child trafficking, there
isnolegal prescription or restriction on the minimum rank of theinvestigator.

222 |TPA, Section 6(2).
22| TPA, Section 6(2A).
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Under ITPA, State Governments are required to appoint a special police
officer not below the rank of an Inspector of Policein specified areasto deal
with offences under the Act.?

Specia Police Officers must be assisted by subordinate police officers
including women police officerswherever practicable.?® Fiveleading socia
welfareworkersincluding women workers can be associated with the Special
Police Officer and advise them about questions of general importance about
the implementation of the I TPA.?%

Powersavailableto the Specia Police Officer can be conferred by the District
Magistrate upon any retired police officer not below the rank of Inspector
before or retired military officer not below the rank of acommissioned officer,
for specific cases or classes of cases or to cases generally.??’

The Central Government can appoint police officersas Anti-trafficking police
officersfor investigating offences under the I TPA or under any other law for
dealing with sexual exploitation of personsand committed in more than one
State.??® These officers can exercise powers and discharge functions all over
India. The Government of Indiahasnotified officers of the rank of Inspectors
and abovein CBI under this provision of law.

2.3. Processes for each Stakeholder
2.3.1. Role of Special Palice Officers

Police Officers who are authorized to investigate crimes under ITPA, 1956
such as notified police officer under Section 13(1) of ITPA, or subordinate
police officers authorized by the State Government under Section 13(3)(a)
of ITPA or Central (Anti) Trafficking Police Officersunder Section 13(4) of
ITPA;

Police officers authorized to arrest offenders such as under Section 14(i)
arrest without warrant can be done by a specia police officer or anybody
acting under hisdirection or guidance, or under Section 14(ii) arrest without
warrant can be done by any subordinate officer, when authorized in writing
by the special police officer, or under Section 14(iii) arrest even without a
written order by the SPO can be done by any police official, provided he/she
is of the rank of S| or above and believes delay will lead to destruction/
conceal ment of evidence, or the offender islikely to escape, or suspects that
the person is stating a fal se name/address etc.

24 | TPA, Section 13(1) and (2).
25 | TPA, Section 13(3)(a).

26 | TPA, Section 13(3)(b).

27 | TPA, Section 13(2A).

28 | TPA, Section 13(4).
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I11. Police officers who can undertake rescue are any notified police officer as
stated at |. above. Any police officer authorized to arrest an offender as stated
in 11. above can rescue any victim while undertaking arrest of suspect. Any
police officer of the rank of SI, and above, specially authorized by any
competent Magistrate (Metropolitan Magistrate or First Class Judicial
Magistrate or DM or SDM) under Section 16 of ITPA.

2.3.2. Stepsand Proceduresfor Police Officers

1. Sincethecrimeof trafficking haslinkagesfrom sourceto transit to destination,
the FIR can be registered at any of these places.

2. TheFIR can beregistered on the statement of any person who isaware of the
facts including NGO. If nobody comes up, the police officer can be the
complainant.

3. Theinvestigation hasto be taken up by anotified special police officer like
an SPO. If SPO isnot available, and the situation demandsinvestigation, the
officer in-charge of the police station can make an entry in the station dairy
accordingly and take over investigation. However, thetel ephonic concurrence
of the SPO or asenior officer should be obtained and noted in the case diary.
As and when the SPO returns, the investigation should be handed over to
him. The absence of SPO isnever adetriment in conducting rescue or starting
investigation of acrime of human trafficking.

See a so BPRD’ sHuman Trafficking Handbook for Investigators (March 2007).22°
2.3.3. Investigation from the organized crime per spective

Human trafficking isacrime of crimes. Itisabasket of crimes. In thisbasket one
can dig out the elements of abduction, kidnapping, illegal detainment, illegal
confinement, criminal intimidation, hurt, grievous hurt, sexual assault, outraging
modesty, rape, unnatural offences, selling and buying of human beings, servitude,
criminal conspiracy, abetment etc. Therefore, multiple abuse and abusers|ocated
at different points of time and place together constitute the organized crime of
trafficking. A host of human rights violations like denia of privacy, denia of
justice, denial of access to justice, deprivation of basis rights and dignity, etc.
congtitute other part of the exploitation. Therefore, thereisno doubt that trafficking
isan organized crime.°

Since human trafficking isan organized crime, the entire linkage from source
to transit to destination and all the offenders in all these places need to be

229 Available at http://nlrd.org/wp-content/upl oads/2012/02/BPRD-Trafficking.pdf
20 Nair, PM, Trafficking Women and Children for Exploitation - Handbook for Law Enforcement
Agenciesin India, UNIFEM, UNODC, 2007.
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investigated into.? It would be appropriate to develop a crime map with al the
linkages and kept as part of the case diary, so that a comprehensive picture is
available. Thefinancial trail needsto beinvestigated and established to break the
chain and the nexus of multiple offenders and perpetrators.

2.3.4. Preventing misuse of public place

Under Section 7 of ITPA, the role of law enforcement agencies isin not only
taking action agai nst the offenderswho misuse public places, but asoin preventing
such misuse. Public place, includes the following:

e Any premises within an area notified by the Government;

* Any premiseswithin adistance of 200 meters of any place of public worship,
educational institution, hotel, hospital, nursing home or other official/public
domain;

e Any hotel defined under Section 2(6) of the Hotel Receipts Tax Act, 1980,
any place whereresidential accommodation is provided by way of business,
for amonetary consideration, is a hotel;

*  Any transport or vehicle to which public has access;

e ‘Public place’ has, however an overarching definition, as per the Supreme
Court’s decision in Gaurav Jain v. Union of India.?®2 “ Any place intended
for use by, or accessible to the public” isa public place. “It is not necessary
that it must be public property”, “Evenif itisaprivate property, it issufficient
that the place is accessible to public.” 2%

2.3.5. Suspending/cancelling hotel licence

Under Section 7(2)(c) of ITPA, if the public place which, is misused happens to
be a hotel, the hotel license may be suspended for a period not less than three
months and may be extended to one year. Therefore, in such circumstances, the
police officer should move the concerned court (District Magistrate is the
competent court) for the suspension of the hotel license. Additionally, if it can be
proved that the victim of prostitution or CSE in the hotel happensto be achild or
minor (i.e. any person, male or female, who is under 18 years of age), then the
hotel licenseisliableto be cancelled. The police officer hasto move the court of
the District Magistrate for the same.

2.3.6. Closure and eviction of brothelswith and without notice

e Under Section 18(1) of ITPA, the District Magistrate can act on information

21 MHA Advisory on Human Trafficking as an Organized Crime, 30 April, 2012 http://mha.nic.in/
sites/upload_files/mhal/files/advisory%20HT%20as%20organised%20crime%
200n%2030.4.2012. pdf

22 AIR 1997 SC 3021.

238 Gaurav Jain v. UOI, AIR 1997 SC 3021.
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from police or NGO or anybody else. The Commissioner of Police or any
other official who has been vested with the powers of DM isalso empowered
to take action under this provision.

The information should be that any house, room, place or portion thereof,
located within a distance of 200 meters of any public place (as explained by
the Supreme Court) isbeing used asabrothel by any person, or isbeing used
for commercial sexual exploitation of anybody.

DM canissue noticeto the owner, lesser, landlord (of the house, room, place
or portion thereof) or their agent, aswell asthe tenant, lessee, occupier of, or
any other person in charge of such house, room, place or portion thereof.

The notice sent to them by the DM directs that show cause be filed within 7
days of thereceipt of the notice stating why the property should not be attached
for misuse.

The DM should hear the party before taking a decision.

After hearing, if the DM is satisfied about the misuse, he can (@) direct eviction
of the occupier within 7 days of the order and (b) direct that prior approval of
the DM be obtained before letting out the place again during the following
oneyear (and during thefollowing 3 yearsif achild or minor has been found
during the search of the premises).

Under Section 18(3) of ITPA, the order of the DM is non-appealable and
cannot be stayed or set aside.

Since closure of brothel would entail loss of ‘income’ for the exploiters, and
norelief isavailable by way of appeal, thisisastringent section of law which
the administrators, police, prosecutors and NGOs can effectively utilize to
combat and prevent trafficking.

The Sub Divisional Magistrate (SDM) also can exercise all these powers.

According to Section 18(2) of ITPA, the court convicting aperson of any offence
under Section 3 of ITPA (keeping abrothel, etc.) or Section 7of ITPA (misuse of
public placesfor CSE) may passorders of closure and eviction without any notice
to any such person. Therefore in the event of a conviction under Section 3 or
Section 7 of ITPA, the police/ prosecutor should immediately move the court for
closure/eviction under Section 18 of ITPA. However, the eviction order of the
judicial magistrate is a sequel to the conviction of the person to be evicted, and
cannot precede conviction.?* According to Section 18 of I TPA, orders passed by

24 A.C. Aggarwal and another Vs. Mst. Ram Kali, 1968 Cri L.J.82
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the DM under Section 18(1) of ITPA and orders by the convicting court under
Section 18(2) of ITPA shall not be subject to appeal and shall not be stayed or set
aside by any court, civil or criminal. Therefore, thefinality of order by acompetent
court isavery powerful tool to combat CSE.

2.3.7. Rescue dos and don’ts

Children are to be dealt with under the provisions of the JJ Act, 2015 also.
Therefore, while rescueisgoing on, do segregate the children from the adult
victims and proceed with them under JJ Act. They are children in need of
care and protection and should therefore be produced before the Child Welfare
Committee (CWC) set up under the JJ Act, 2015.

The police officers need to know beforehand asto where the Rescue Homeis
available. If there is aneed for such Homes, it should be taken up with the
concerned authorities. Of late many NGO’ s have set up such Homes. Keep a
ready list of their address, telephone, contact person, etc.

Asand when therescueis done, notify the authorities of the concerned Home
regarding the number of persons going to be lodged so that they could be
prepared to receive them and organi ze themsel ves; along with the authorities
under the JJ Act of 2015.

Rescue party should have adequate number of vehicles so that the rescued
persons could be transported without publicity and glare. Accused and
suspected persons should never be allowed to mix up with the rescued persons.

Search and seizure of all material evidence, including documents in the
brothel, is an important job. This should be done at the first available
opportunity so that evidenceisnot destroyed or madeto disappear by anybody,
especially the exploiters.

Training of police officials on victim protocols is a pre-requirement to see
that they are aware and sensitized to the issues concerned. A copy of this
handbook, translated in the local language, would be an appropriate tool kit.

Ensure accountability of all the officialstaking part in therescue. Brief them
well in advance on all the points mentioned above and ensure compliance.
Accountability demands appreciation of good work aswell ascondemnation
of all wrong-doings, including acts of omission and commission. Utilize the
services of reputed NGOs, as independent agency, to understand and assess
how things are and were during the search so that appropriate steps could be
taken accordingly.

2.3.8. Post rescue dos and don’ts

Interview the rescued persons to know about their personal details like age,
nativity, health status, family history, etc., and also to identify their best
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interests so that actions can be oriented accordingly. Interview isessential in
the investigative process to identify the traffickers and other exploiters so
that they can be brought to book. NGOs and trained counsellors are useful in
de-traumatizing the person and helping in ice breaking so that the police
officials can carry on with the interview. Interview must be carried out by a
female police officer or in the presence of afemale NGO worker as mandated
u/ Section 15(6A) ITPA.

There can be one or more statements u/ Section 161 and 164 Cr.P.C. Hence
do record statements asthe story unfolds and when the victim iscomfortable
to speak, especially after counselling.

Do not delay production of the rescued persons before the Magistrate (Section
17 ITPA).

SPO can produce the rescued person before any Magistrate (Section 7 I TPA).

Intermediate custody can be obtained for a period not exceeding 10 days by
which time the person has to be produced before the appropriate Magistrate
(Section 17 ITPA).

Rescued children should be produced before the Child Welfare Committee
(CWC) constituted under the JJ Act, 2015.

During the pendency of verification, the child can be kept in a child care
institution after obtaining orders from the CWC concerned.

Home verification is to be done by Probationary Officer, who can utilize
services of NGOs.

Suitability of the rehabilitation home should be verified before the personis
lodged. Magistrate may utilize the services of five NGOs (including 3 female
NGO workers) for home verification and a so consult with them in the process
of decision making u/ Section 17(5) ITPA; including following of the
procedure under the JJ Act of 2015.

For trauma counselling of victims, it isideal to utilize the services of NGOs.
A list of such volunteerssNGOs, who have specialization in this field, be
maintained at the police station. The Family Counselling Centres (FCC)
available at certain police stations in certain states have trained counsellors
whose services can be utilized.

For legal counselling, networking with lawyerssNGOsisadvisable. A list of
willing lawyers should be maintained at the police station. Contact Bar Council
and District Legal Services Authority for the same.

Medical care and attention (including mental health) should be provided
immediately after rescue. Also make arrangementsfor expert care, if required.
Besides specialist doctorsin hospitals, Medical Associations can be contacted
for such services.
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e Network with appropriate agencies (government, NGO and corporate offices)
for rehabilitative steps.

2.4. Anti-Human Trafficking Unit (AHTU)

AHTUSs have been setup by the government to prevent and combat human
trafficking by the Police with the support of all concerned especially prosecutors,
relevant govt. agenciesand NGOs.2° AHTU isatask force with powersto collect
intelligence, take up investigation of casesand file prosecution reports, aswell as
undertake other deterrent actions like eviction of places, etc. In certain states,
AHTUs have been notified asapolice station and therefore, they canregister FIR
as suo motu and proceed with investigation. In other states where they are not
notified as police station, the superintendent police should get the case registered
with the jurisdictional police station and thereafter get the case investigated by
the AHTU. Asper the configuration envisaged, every AHTU should have at | east
one NGO as its component. The SP of the district needs to ensure this.

2.5. Arrest Procedures
Special Police Officers (SPO) under ITPA have the power to:
e Arrest without warrant;>®

e Authoriseor direct arrest without warrant. For this purpose, the subordinate
officer should be given awritten order specifying the person to be arrested
and the offence for which the arrest is being made. The subordinate officer
before arresting the person should inform him the substance of the order and
show the order, if required by such person.2*

Arrest without written authorization from Special Police Officer

If apolice officer not below the rank of Sub-Inspector (SI) specially authorized
by the SPO believes that the delay in obtaining an order for arrest could result in
destruction or concealment of valuable evidence or escape of the suspect, or if
the name and address of such a person is unknown or there is reason to suspect
that a false name or address has been given, the officer can arrest the person
concerned without such order.?® He should, however, report the arrest and the

25The AHTU was originally set up under the UNODC project of 2006-2008, with the first AHTU
in India being setup at Hyderabad during January 2007. For rules relating to AHTUS , refer to
“Synergy in Action: Protocol on the Structure and Function of the Integrated Anti Human Trafficking
Unit (IAHTU) in India” (2007) at https://www.unodc.org/documents/human-trafficking/
India_Training_material/Protocol_on_AHTU.pdf
236 | TPA, Section 14(i).
287 | TPA, Section 14(ii).
238 | TPA, Section 14(iii).
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circumstancesin which the arrest was made to the Special Police Officer as soon
asmay be. However, arrest should bein accordance with evidence and necessity. >

2.5.1. Search procedures

If a SPO or Trafficking Police Officer has reasonable grounds for believing
that an offence punishable under this Act has been or is being committed in
respect of a child living in any premises, and that a search warrant would
cause undue delay, he can after recording the grounds of hisbelief, enter and
search such premises without awarrant.?*

Before carrying out the search, two or more respectabl e inhabitants of whom
at least one should be awoman of the locality should be called to attend and
witness the search, and awritten order can beissued to them to do so0.2** The
woman witness does not necessarily have to be from the same locality in
which the place to be searched is situated.?*? Refusal or neglect to attend and
witness a search when called upon to do so by awritten order delivered and
tendered would be an offence under Section 187, |PC.2#

The SPO or Trafficking Police Officer (TPO) should be accompanied by at
|east two women police officers, and where any woman or girl removed needs
to beinterrogated, it should be done by awoman police officer.?* I1f no woman
policeofficer isavailable, theinterrogation should be done only in the presence
of a lady member of a recognised welfare institution or organization
recognised by the State Government.*

Step-by-step rescue procedureExtracted from: UNODC, Standard Operating
Procedur es (SOP) on I nvestigating Crimesof Trafficking for Commercial Sexual
Exploitation, 2007, pp.18-20.

1

2.

Enter source information in the General Diary (GD) of the Police Station (PS) in
such away that anonymity of the source/ victim/ location is not compromised.
Carry out arecce of the placeto be searched. An official conversant with thelocal
language should be sent incognito, to the place. Take the help of local officers/
NGOs and empowered survivors who are willing to co-operate.

Draw a sketch map of the area, which can be used for briefing and assigning
specific dutiesto both officialsand witnessesinvolved in the rescue. Thisincludes
dutieslike cordoning, guarding entry and exit points, locating hide-outs, identifying

29 Nair PM, Rights Based Investigation: A Changed Mantra, Tata Institute of Social Sciences,

2017

240 | TPA, Section 15(1).

241 | TPA, Section 15(2).

242 | TPA, Section 15(2), proviso.
283 | TPA, Section 15(3).

24 | TPA, Section 15(6A).

25 | TPA, Section 15(6A).
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10.

11.

12.

13.
14.
15.
16.
17.
18.

19.

a safe place to keep rescued persons till the rescue operation is completed, etc.
Wherever possible, obtain a search warrant from the jurisdictional Magistrate u/
Section 166 Cr.P.C. and/ or u/ Section 15/ 16 ITPA.

Ensure adequate composition of the rescue team:

The team should have two women officials of any rank (Section 15(6A) ITPA).
If rescued personsareto beinterviewed, it shall be done by awoman police officer,
if no woman police officer is available the interview should be done only in the
presence of alady member of arecognized welfareinstitution/ organization (NGO)
(Section 15 (6A) ITPA). Hence, do co-opt a lady police official or a female
representative of an NGO.

Securethe help of NGOsto act as panchas/ mediators/ witnesses. Rescue activities
require two witnesses; one of them shall be awoman (Section 15 (2) ITPA).
The team should have at least one police officer who is legally empowered to
conduct arescue[(i.e. a SPO notified u/ Section 13 (1) ITPA, or CTPO notified u/
s Section 13 (4) ITPA or any police officer above the rank of SI duly authorized
by the Magistrate u/ Section 16 (1) ITPA].

Arrange an adequate number of vehicles and escort for rescued persons so that
victims are always kept segregated from the offenders.

Arrange materialsand equipment required for documentation and evidence collection
such as a writing pad, white paper, pen, pencil, box for transporting the exhibits,
box for safe-keep of the belongings of the rescued persons, camera, video and audio
recording equipment, first aid kit, torch, hammers, cutters, rope for cordoning etc.
Inform appropriate authorities (including the Police Nodal Officer) regarding the
proposed activitiesincluding the placesto be visited and time of operation, keeping
in mind the need for confidentiality.

Alert the authorities of the government or recognized Homes run by NGOs in the
vicinity, regarding the approximate number of persons likely to be rescued and
the time when they are likely to be brought there.

Conduct the rescue promptly. If the situation demands that more places need to be
searched without delay, go ahead and do it. The grounds for taking this step should
be clearly recorded in the report.

Inform rescued persons about the authority and purpose of the search and rescue.
Assure them of the care and attention they will get.

Identify children (those bel ow 18) among the rescued, asthey haveto be produced
before Child Welfare Committee (CWC).

Ensure safety of all rescued persons.

Do arrest the offendersif they are present. Keep them segregated from the victims.
Collect documents and exhibits from the place of rescue. Do not postpone this task.
Allow rescued persons to take their belongings with them.

If the rescued persons have children with them, ensure they are also rescued.

If the rescued persons belong to another state(s), inform the Police Nodal Officer
of the concerned states.

If the rescued person belongsto aforeign country, inform the Police Nodal Officer
of the state and network with appropriate NGOs for necessary follow up.
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Removal of personsand production before Magistrate

e The SPO or TPO hasthe power to remove all persons found in the premises
in which the search isbeing carried out and should produce them before the
appropriate Magistrate.?*

Facilitate M edical Examination

A person removed from a premise and produced before a Magistrate should be
examined by a registered medical practitioner for age-determination or for
detection of any injuries as a result of sexual abuse or for the presence of any
sexually transmitted diseases.?*”

Production after rescue

e A person below 18 years rescued from a brothel or any other site who has
allegedly been trafficked should be produced by the police before the Child
Welfare Committee within 24 hours.?#

e |f the person’s age is unclear, the police should request the Magistrate to
determine the person’s age. For this purpose, the Magistrate should follow
the procedure prescribed under Section 94(2), JJ Act.

Facilitating age-deter mination

e Thepoliceshould collect the rescued person’ shirth certificate from the schoal,
matriculation certificate or equivalent certificate from the concerned
examination Board, if available, or birth certificate from a corporation or
municipal authority or Panchayat.

e |f these documents are not available, the police should seek adirection from
the CWC or Magistrate for an ossification or latest medical age determination
test. Refer to Section 1.2 above for more details.

2.6. Role of Policein Prosecution

Besidesthe normal duties envisaged for the Policein the prosecution of any crime,
certain additional responsibilities emergein atrafficking crime, aslisted below:

* If the victim has been restored or repatriated to the original home, within
India or abroad, and the victim is not willing to come back to the place of
rescue for appearing asawitnessin the court of law, the police officers shall
link upwith &l agencies concerned and arrangefor video-conferencing. Within
the country, the facilities of NIC be utilized.?*

26 | TPA, Section 15(5).
27 | TPA, Section 15(5A).
248 JJ Act, 2015, Section 31(1).
2% See Tata Institute of Social Sciences, “Standard Operating Procedures on Inter Jurisdictional
Transfer of Evidence in Trafficking Crimes Through: Video Conferencing” (2017).
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Assistance of special educators or persons familiar with the manner of
communication of the child should be taken to communicate with children
with disabilities. The list maintained by the DCPU for this purpose can be
relied upon.

If the victim speaks a different language, the translator need to be arranged
for which the police officer needsto link up with the DCPU.

Confiscation of illegal assetsisan important aspect that should be undertaken
with respect of a trafficking crime. This requires assimilation of all data,
physical and electronic (e.g bank transactions, if any) and anin-depth analysis.
The servicesof expertsfrom banking sector or from the department of income
tax or enforcement directorate may be utilized if and when required.

2.7.Role of NGOsin Anti-human trafficking

ITPA of 1956 envisagesalargerole of NGOs CBOsand socia workers. Following
are the some of the responsibilities that NGOs can perform: -

Advisory Body: Under Section 13(3)(b) of ITPA, the State Govt. may notify
anon-official advisory body of leading social workersto advise the SPO on
guestions regarding the working of ITPA. Therefore, this body can advise
and facilitate the police to (a) carry out rescue, (b) ensure that the rights of
rescued persons are protected (C) initiate steps for victims' best care and
attention, keeping in view victims' best interests, (d) take steps for
empowerment and rehabilitation of victims. (€) take stepsfor stringent action
against traffickers and other exploiters and (f) initiate and implement steps
for prevention of trafficking and (g) network with all concerned government
and non-government agencies.

Accompanying Police during search: Under Section 15 (2) of ITPA, the
SPO should arrange two or more respectabl e persons of thelocality to attend
and witnessthe searches. NGOs are the appropriate agencies to be contacted
by policein such situations. Out of the male and female accomplice, themale
witness should be from the locality, whereas the female witness could be
from anywhere, preferably alady social activist. There should be a list of
women activists and NGOs (ready reckoner) whose services can be called
upon in such situations. NGOs have been given alegal right to be part of the
rescue process.

Interviewing rescued/removed persons. Under Section 16 (6a) of ITPA,
any femal e rescued or removed during asearch (thisincludes victims, suspect
and accused) can beinterviewed by the police officer only in the presence of
afemale police officer or afemale member of NGO. Thisgivesalegal right
to NGOs to be part of the investigation process.

Home verification of rescued persons. Under Section 17(2) of ITPA, itis
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mandatory for theM agistrate to cause home verification of the rescued person
before taking a final decision regarding her rehabilitation and to direct the
Probation Officer (under the Probation of Offenders Act, 1958). The
Magistrate can call upon NGOs to carry out the task. Even the Probation
Officer who has been tasked for the same can, in turn, entrust the job to
NGOs. Thisgivesalegal right to NGOsto be part of the rehabilitation process;
as also under the JJ Act of 2015. In the case of child victims of trafficking,
the CWC should call for aSocia Investigation Report (SIR) based on which
it can conduct inquiry and pass rehabilitation orders. The CWC can direct a
NGO, Probation Officers, DCPU or Child Welfare Officers to conduct the
SIR and submit areport.?°

NGOsto advise Magistrate on rehabilitation: Under Section 17(5) of ITPA,
the Magistrate may summon a panel of five respectable persons, three of
whom shall bewomen, to assist him/her intaking decisionin home verification
and rehabilitation of the rescued person. Inthe case of children, all decisions
related to rehabilitation will be taken by the CWC. It would be better that the
CWC is provided with alist of NGOs who are working in the field so that
their services can be utilized at the appropriate time. This provision also
gives alegal right to NGOs to be part of the justice delivery process and an
opportunity to ensure that the processes conform to the principles of human
rights and the decisions are in the best interest of the rescued person.

Privatelawyersaredlowed to assist prosecution and take up the cause of victim. !

2.8.Prevention of Human Trafficking

Human trafficking can be prevented by concerted action. Thefollowing are some
of the steps, which need to be considered:

Law enforcement should be undertaken in an integrated manner with focus
on prosecution (investigation and charge sheet, arrest etc. of all offenders),
protection of the victim (restoration, repatriation, rehabilitation etc.) and
undertaking preventive steps at source, transit and destination areas.

Punishing the clientele and confiscating the illegal assets are important
deterrents, leading to prevention.

Vulnerability factors need to be identified and concerned development
agencies notified to undertake timely action. Coordination withthe DCPU is
necessary asit has been vested with the responsibility of identifying families
at risk and children in need of care and protection and assessing number of
children in difficult circumstances.?s

20 33 Act, 2015, Section 30(iii).
21 Sathyavani Ponrani v. Samuel Raj, Crl. O.P. (MD) No. 5474 of 2010, Decided On: 07.07.2010
by the Madurai Bench of the Madras High Court.
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*  Empowering the youth to fight against human trafficking and to undertake
stepsin prevention can be an effective step in prevention. In order to associate
the youth, anti-human trafficking clubs can be set up in the educational
institutions as well asin the youth organizationslike Nehru Y uwak Kendra,
self-help groups and so on.

2.9 Rehabilitation of Trafficked Victims

Child Victims of trafficking may be rehabilitated both under the JJAct aswell as
the I TPA although the JJActistheoverriding law in respect of all mattersrelating
to children in conflict with the law and children in need of care and protection.?:
Under the ITPA Act, following achild’ srescue, s(he) isto be mandatorily produced
before a Magistrate who is required to conduct an inquiry with the help of a
Probation Officer. The inquiry will assess the age, character and history of the
victim as well as the suitability of her parents, guardian or husband for taking
charge of her. The inquiry will additionally also look into the prospect of
rehabilitation of the child.?

During the period of inquiry, the Magistrate may place the child in safe custody,
including in aChildren’s Home for amaximum period of three weeks.?* Post the
enquiry, if satisfied that the child isin need of care and protection, the Magistrate
may pass orders requiring the child to be placed in a Protective Home or in any
other custody for a minimum period of one year and maximum period of three
years.®® A Protective home refers to an institution set up by the Government
under the I TPA for the purpose of care and protection of victims of trafficking.?”

Integrated Plan of Action to Prevent and Combat Human Traffickingwith Special
Focuson Children and Women%®

In addition to other aspects of trafficking, the Plan also dealt with Rehabilitation and
stated as follows:

“Rehabilitation, Reintegration and Repatriation of Trafficked Victims with Special
Focus on Child Victims:®°

Therehabilitation, reintegration and repatriation of victimsof trafficking being along
process must be planned, taking into account the specific short and long-term needs
of individual victims. Efforts must be non-punitive and aimed at protecting the rights
of the victims. All stakeholders should therefore consider:

23 JJ Act, 2015, Sec.1(4)

4 | TPA, 1956, Sec.17(2)

5 | TPA, 1956, Sec.17(3)

26 | TPA, 1956, Sec. 17(4)

7| TPA, 1956, Sec. 21

28 |ntegrated Plan of Action to Prevent and Combat Human Trafficking with Special Focus on
Children and Women

291d at Para7
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10.

11.

12.

Taking into account the specific short and long-term needs of each individual
victim based on their age, education, skills, etc., the rehabilitation, reintegration
and repatriation package for victims of trafficking should be worked out.

Keeping in view the paucity of government run institutions as well as the
deteriorating conditions of theseinstitutions, thereisneed to identify names of fit
persons and fit institutions for providing safe custody to victims of trafficking.
This list should be made available to the police, courts, non-governmental
organizations and civil society at large for information.

Providing accesstolegal, medical and counselling servicesto all trafficked victims
in order to restore their self-confidence and self-esteem. Special provision should
be provided to those who have contracted HIVV/AIDS.

Enabling victims of trafficking to access both formal and non-formal education
structures. Formal education should be made available to those victims who are
still within the school going age, while non-formal education should be made
accessible to adults.

Providing gender sensitive market driven vocational training in partnership with
non-governmental organizations to all rescued victims who are not interested in
education. Government and non-governmental organizations should also work
together to devel op partnership with public and private sector employersin order
to provide training/facilitate work placement as part of the reintegration process.
Due care should be taken to give ample choice to victims so that rehabilitation
and reintegration becomes a holistic process, which respects their human rights.

Involving the community in the rehabilitation, reintegration and repatriation
process of trafficked victims. This means involving the families of victims and
the community by enhancing their awareness about trafficking in general and the
impact of trafficking on the individual.

Monitoring the rehabilitation, reintegration and repatriation of rescued victims
with the help of non-governmental organizations.

Making available to rescued victims various developmental and anti-poverty
schemes meant for the general population, both in the rehabilitation and
reintegration phase.

Upgrading the conditions and capacities of institutions’/homes run by the
Government and an increase in the number of such institutions/homes not only in
the cities, but also at the district and taluka levels, are of utmost necessity.

Recruiting adequate number of trained counsellors and social workers in
institutions/homes run by the government independently or in collaboration with
non-governmental organizations.

Appointing trained social workers and counsellors at police stations, courts and
homes/institutions of different kinds meant for accommodating victims of
trafficking.

Anti-trafficking cells/units should be set up at the Centre, State, Block District
and Village levels to facilitate and monitor the process of rescue, rehabilitation,
reintegration and repatriation.”
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In addition to ITPA’s provisions of rehabilitation, the Ministry of Women and
Development also introduced the Ujjawala Scheme in order to provide for “A
Comprehensive Scheme for Prevention of Trafficking and Rescue, Rehabilitation
and Re-Integration of Victimsof Trafficking for Commercial Sexual Exploitation” .2

In addition to prevention, facilitating rescue, repatriation and reintegration of
victims, the scheme also made provisions for various rehabilitative services for
victims of trafficking.?* The Scheme also dealt comprehensively with
Rehabilitative Services by providing for:

“3.1 Setting up of Protective and Rehabilitative (P& R) Homes — The P& R
Homes would be set-up by the agency.

3.2 Basic amenities — to provide basic amenities such food, clothing and
other items of personal use.

3.3 Medical Care — This Scheme would provide Doctor’s fee, cost of
medicines, hospitalization, appropriate linkages to de-addiction centres. Since
thevictimsof trafficking undergo immense psychological trauma, professional
counselling services would be provided through a qualified clinical
psychologist and psychiatrist.

3.4 Legal Aid-Asvictimsarethe main witnesses against the trafficker/pimp/
perpetrator, or to claim their right to property, marital rights, divorce,
maintenance and custody of children, they will need to be provided with
legal aid which would include court work and documentation relating to the
victims court case.

3.5 Administrative Costs— To support small contingencies arising out of the
project.

3.6 Education — As alarge proportion of the rescued victims are children,
they will need to be inducted in to the formal or open school system, for
which some expenditure on text-books, notebooks, stationary, school uniform
and other incidental expenses may have to be incurred.

3.7 Vocational Training and Income generation activities — in order to
completely rehabilitatethevictimitisnecessary to provide alternatelivelihood
options. Therefore, support for vocational training is provided.” %2

2.10FAQs

e Should amalechild found in abrothel betreated aschild in need of care
and protection or child in conflict with the law?

20 UYjjawala: A Comprehensive Scheme for Prevention of Trafficking and Rescue, Rehabilitation
and Re-Integration of Victims of Trafficking for Commercial Sexual Exploitation, Ministry of
Women and Child Development, Government of India[2016], available at http://www.wcd.nic.in/
sites/default/files/Ujjawal a%20New%20Scheme.pdf
261 |d
*21d. at Pg 6 and 7
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While the manner of treatment would depend on the facts and circumstances of
the case, amale child living in abrothel could betreated asachild in need of care
and protection if they are being or arelikely to be used for unconscionable gains,
or are vulnerable and are likely to be inducted into drug abuse or trafficking or
arelikely to be abused, tortured, or exploited for sexual abuse or illegal acts. The
Delhi High Court’s decision in Delhi High Court Legal Services Committee v.
Union of India (Crl. Rev. No. 443/2009 & Crl. M.A. N0.3071/2010, Delhi High
Court decision dated 12.08.14) isinstructive. It was held that achild involved in
trafficking should be treated as a child in need of care and protection.

e Can achild betreated as child alleged to bein conflict with the law for
allegedly trafficking a person for sexual exploitation?

Section 8(3)(g), JJ Act, 2015, recognizesthat achild in conflict with the law can
also be achild in need of care and protection and enables the JJB to transfer the
matter to the CWC and there is a need for both authorities to be involved. For
instance, if the child alleged to have trafficked a girl for sexual exploitation is
herself avictim of trafficking, such child could be treated a child in need of care
and protection.

e Can achild victim of commercial sexual exploitation be directly taken
tothe CWC if thepolicefeel sheisbelow 18 years, or doesshehavetobe
produced before the Magistrate fir st?

A child victim of commercial sexual exploitation should be produced before the
CWCinaccordancewith the JJAct, 2015 as such achild fallswithin the ambit of
achild in need of care and protection.

e Therescued person says that sheis 19 years, whereas, the police feel
that sheisbelow 18 years. Age verification may take sometime. Canthe
policemakethepresumption that sheisa‘child’/*minor’ and takeaction
accordingly?

Y es, such a presumption can be drawn and the child can be produced before the
CWC. The CWC and then undertake the age determination process.

e If achild victim isrescued by an NGO and isdirectly produced before
the CWC, will the CWC direct the NGO to take the child victim to the
police for registering FIR or will the CWC attend to the child? If so,
what stepswill be taken?

The child victim could be placed in a Children’s Home or afit institution and the
NGO could be asked to lodge a FIR. It is not necessary for the child victim to be
taken to the police station. Upon the registration of the FIR, the police could visit
the Child Care Ingtitutionin which the child is placed to record the child’ s statement.
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Chapter 2, Annexure 2: Significant Court Rulings

Delhi High Court L egal Services Committeev. Union of India, Crl. Rev. No.
443/2009 & Crl. M.A. N0.3071/2010, Delhi High Court decision dated
12.08.14.

Inthiscase, apetition wasfiled under Section 17 of Immoral Traffic (Prevention)
Act (ITPA), 1956, challenging the order passed by the M agi strate whereby, custody
of two minors recovered in police actions in violation of provisions of the Act,
was handed over to the minor’s father. The issue was whether custody of the
minor could be handed over to minor’s father. It was held that if a minor was
rescued by police under the Act and produced before Magistrate, then the minor
must be transferred to the CWC, which under the JJ Act, 2000 had the final
authority in respect of custody and restoration of child victim. It was also held
that the children involved intrafficking could not betreated as juvenilesin conflict
with law but as children in need of care and protection:

“A person under the age of eighteen years, if found involved in any aspect of
trafficking or prostitution, within the meaning of the expression in the IT
Act, 1956, or isrescued in police action under Section 15/16 of the IT Act
cannot be treated as ajuvenile in conflict with law” as defined Section 2(1)
and has to be treated as a “child in need of care and protection” as defined
under section2(d) of the JJ Act, 2000.

Apne Aap Women Worldwide Trust I ndia v. State of Bihar, 2015(1) PL JR 268

Some of the directions passed by the Patna High Court relevant to raid/search
and rescue under the ITPA were as follows:

»  Raid/search and rescue should be conducted regularly by duly trained Special
Police Officers.

e Search should be conducted in the presence of two or more respectable
inhabitants of the area one of whom should be a woman who need not be a
resident of the same area.

e A woman or girl removed from the searched premise should be interviewed
by awoman police officer or in the presence of alady member of arecognised
welfare institution/organisation if awoman police officer isunavailable.

Guria, Swayam Sevi Sansthan v. Stateof U.P., 2010 (2) Cri.L.J.1433. (Supreme
Court)

A complaint was filed by the appellant organization in respect of some children
detained in the “red light area” and it approached the police for their rescue.
Morethan 30 young girlsand children were rescued. The Supreme Court lamented
that investigating officers and courts fail to make a distinction between rescued
girlsand the perpetrators, who organizeimmoral trafficking. The Supreme Court
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observed that when the victims are released and not given rehabilitation they are
at therisk of being re-trafficked and forced into prostitution. It also observed that
where the accused are let out on bail, their role should be ascertained clearly to
discernif they are eligiblefor bail or not depending on the nature of the offence.
The Supreme Court held that bail should be denied in ITPA offencesinvolving
minors as these are grave offences.

Preranav. State of Maharashtra, 2003 (2) MhLJ 105. (Bombay High Court)

The petitioner NGO filed a public interest litigation under Article 32 to ensure
implementation of existing lawsthat protect the rights of trafficked victims. The
ITPA alowed the authorities to raid red light districts and arrest the offenders
and rescue the women working there. After paying a fine, these women were
released back into the same conditions, where they were susceptible to the same
people who had exploited them previously. No provision was made for their
rehabilitation and protection. The Government did not offer any meaningful
support and protection to victimswho have been rescued from sexual exploitation.

It was held by the High Court that minor girlswill more aptly fall under Section
2(b)(v) of the Juvenile Justice Act (JJA), 2000 as children in need of care and
protection i.e., children who are being or who are likely to be grossly abused,
tortured or exploited for the purpose of sexual abuse or illegal acts and they will
have to be produced before the CWC. In the case of minorsthereisno provision
whereby it can release the minor girls because they desired to be rel eased without
giving athought to their rehabilitation and the frightening possibility of their re-
entry into brothels. The High Court also issued the following directions:

e No Magistrate can exercise jurisdiction over any person under 18 years of
age. The Magistrate must transfer the case to the Juvenile Justice Board if
such personisajuvenilein conflict with law or to the CWC if such aperson
isachild in need of care and protection.

» Thesaidjuvenile should bereleased only to the care and custody of aparent/
guardian after such parent/guardian has been found fit by the CWC to have
the care and custody of the rescued juvenile.

e |f theparent/guardianisfound unfit to have the care and custody of the rescued
juvenile, the procedure laid down under the JJ Act, 2000 should be followed
for the rehabilitation of the rescued child.

» Anadvocate appearing for apimp or brothel keeper isbarred from appearing
in the same case for the victims rescued under the ITPA.

Preranav. Maharashtra, Criminal Writ Petition No. 1694 of 2003. (Bombay
High Court)

Decided on 18.4.2007

In this case, the Bombay High Court directed the establishment of an “Anti-
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Trafficking Cell” at the different levelsin the policeforce, with appropriate staff.
Inevery district at thelevel of the Local Crime Branch, a Senior Police Inspector
shall be designated as head of the “ Anti-Trafficking Cell” having jurisdiction all
over the district. At the Commissionerate level, a police officer of the rank of
DCP should be designated as head of the “Anti-Trafficking Cell” having
jurisdiction all over the areafalling under such Commissionerate.

The High Court also issued detailed directions for Special Police Officers, State
Government, Superintendents of institutionsfor housing child victims, Magistrates
and Sessions Judges, and different Departments.

Special Police Officers under the ITPA were directed:

@

(b)
(©
(d)

(€)

()

(9)

(h)

()

to seek the association of suitable persons in every district who may be
associated with the Officers to advise them in carrying out their functions
under ITPA from the stage of raid till completion of trial;

to produce before the Magistrate within 24 hours all those persons found on
the brothel premises, including the rescued victims;

to produce upon rescue operations an apparent child victim before the Child
Welfare Committee;

to immediately upon rescue operations contact a lawyer nominated by the
Maharashtra State L egal Services Authority onthe panel constituted to provide
freelegal-aid to the rescued victimsfor protecting theinterests of the rescued
victim;

to record the detailed statements of the rescued victim at the place of safety
in the presence of the persons mentioned in the said list and / or the
Superintendent / Probation Officer / responsible staff of the institution;

to seize / recover the persona belongings and documents of the rescued
victims at the time of rescue operation or soon thereafter, and to hand the
same to the concerned rescued victim;

(i) torecover the child or children of the rescued victim at the time of raid or
soon thereafter, and to reunite the child or children with their mother; (ii) to
separate the child or children from their mother only on a reasoned order
being passed on inquiry by the Child Welfare Committee under the Juvenile
Justice Act;

to separate the rescued victims from the offenders immediately upon the
rescue operation; (i) to convey the rescued victims and the offenders in
separate vehicles from the brothel to the place of safety / police lock-up or
from the place of safety / police lock-up to the court;

to place the rescued victimsin aplace of safety immediately upon therescue
operation, and in no event should the rescued victim be kept in the police
station;
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(k) uponraid of abrothel, toimmediately inform the District Magistrate or Sub-

Divisional Magistrate of the same, with a request to initiate action under
section 18(1) of ITPA for closure of the brothel;

Vishal Jeet v. India, 1990 Cri. L.J. 1469 (S.C.)
The following directions were passed by the Supreme Court:

1.

All the State Governments and the Governments of Union Territories should
direct their concerned law enforcing authoritiesto take appropriate and speedy
action under the existing lawsin eradicating child prostitution without giving
room for any complaint of remissness or culpable indifference.

The State Governments and the Governments of Union Territories should
set up aseparate Advisory Committee within their respective zones consisting
of the secretary of the Social Welfare Department or Board, the Secretary of
the Law Department, sociologists, criminol ogists, members of the women’s
organisations, membersof Indian Council of Child Welfareand Indian Council
of Social Welfare as well the members of various voluntary social
organisations and associations etc., the main objects of the Advisory
Committee being to make suggestions of ;

(a) the measuresto betaken in eradicating the child prostitution, and

(b) thesocia welfare programmesto beimplemented for the care, protection,
treatment, devel opment and rehabilitation of the young fallen victims namely
the children and girls rescued either from the brothel houses or from the
vices of prostitution.

All the State Governments and the Governments of Union Territories should
take steps in providing adequate and rehabilitative homes manned by well-
qualified trained social workers, psychiatrists and doctors.

The Union Government should set up a committee of itsown intheline, ...
suggested under direction No. (2) the main object of whichisto evolvewelfare
programmesto beimplemented on the national level for the care, protection,
rehabilitation etc. etc. of the young fallen victims namely the children and
girls and to make suggestions of amendments to the existing laws or for
enactment of any new law, if so warranted for the prevention of sexual
exploitation of children.

The Central Government and the Governments of Statesand Union Territories
should devise amachinery of its own for ensuring the proper implementation
of the suggestions that would be made by the respective committees.

The Advisory Committee can also go deep into devadasi system and Jogin
tradition and give their valuable advice and suggestions as to what best the
Government could do in that regard.
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Geeta Kancha Tamang v. State of Maharashtra, 2010 Cr.L.J. 2755.

Inthiscaseunder Section 6, ITPA, theBombay High Court rejected the appellant’ s
plea for suspension of sentence on the grounds that 1) trafficking, which is
prohibited by the Constitution isthe “ grossest violation of therights of thevictim
child” and 2) the offence is prone to repetition as the brothel was still operating
and the same offence was likely to be repeated on other persons.

Chapter 3—CHILD LABOUR
3.1. Context

The Census of 2011 estimated the number of child labourersin India between 5-
14 years as 4.35 million (main workers) and 3.87 million (marginal workers),
which comes to atotal of 8.22 million. Furthermore, the total number of child
labourersin India (5-19 years) is 35.38 million. The 2001 Censusfiguresfor the
same age group was 12.26 million as compared to 11.3 million in 1991. In the
decade between 2001-2011, the number of working children has shown a
downward trend.?s®

The datafrom the National Sample Survey Organization for 2009-2010 puts the
number of working children at 4.9 million, a60% reduction since 2001. However,
NGO estimatesin various studies and field reports have pegged the numbers to
be around 90 million. The Ministry of Labour and Employment also concedes
that thereis no correct estimation of the extent of bondage, including childrenin
bonded Iabour, which has also transformed its form under the compulsions of
transitional economy.*

The term child labour is an umbrella term used for a myriad of circumstances
under which children perform labour such as children who live on and off the
street, bonded children, working children, migrant children, children used for
sexual exploitation etc. Whilethere are many reasons pertaining to the unorganized
labour lawsin Indiathat have ahuge roleto play in contributing towardsthe high
percentage of prevalence of child labour in India, many studies®™ have also shown
asignificant correlation between poverty, lack of resources and child labour.

263 As per the census data, the trend on the magnitude of child labour is not uniform across the
country. There is across the board decline in the incidence of child labour in the Southern and
Western Indian States and UTs between 2001 and 2011. However, there has been an increasing
trend in the Eastern and North Indian Statesand UTs. Thereis an increase in the absol ute magnitude
of child labour between 2001 and 2011 in the states of UP, Bihar, Rajasthan, Punjab, Haryana,
Himachal Pradesh and Madhya Pradesh. Over 53% of the child labour in India was accounted for
by the five states namely UP, AP, Rgjasthan, MP and Bihar during 2011.

264 http://pib.nic.in/newsite/PrintRel ease.aspx ?relid=145414 (17-May-2016)

264 http://planningcommission.gov.in/reports/sereport/ser/ser_nclp1709.pdf
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3.2. Overview of Legal Framework
3.2.1. Applicable Laws
The main legislations relevant to child labour are:

e Child and Adolescent Labour (Prohibition and Regulation) Act, 1986
[CALPRA] asamended in 2016

e Bonded Labour System (Abolition) Act, 1976 — While this Act does not
specifically refer to children, its provisions will apply if children are kept as
bonded labour.

* Factories Act, 1948
* Indian Penal Code, 1860
*  Juvenile Justice (Care and Protection of Children) Act, 2015

Apart from the above, other legislations such as the Mines Act, 1952, Merchant
Shipping Act, 1951, Plantation Labour Act, 1951, Apprentices Act, 1861, Beedi
& Cigar Workers (Conditions of Employment) Act, 1966, Motor Transport
Workers Act, 1961, and State Shops and Establishments Act are also applicable
to child labour.

3.2.2. Definition of Child under lawsrelevant to Child L abour

Below 14
years under
CALPRA

Adolescent

15-18
years
Factories
Act

Below 15
years under
Factories
Act

Under the Child and Adolescent Labour (Prohibition and Regulation) Act, 1986,
as amended in 2016, a child is defined to mean a person who has not completed
14 years of age and an adolescent is defined as a person who has completed 14
years of age, but not 18 years of age.?®® No such distinction is made under the JJ

26 CALPRA, Section 2(i) and (ii).
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Act, 2015, which defines a child to mean a person who has not completed 18
yearsof age.?®” Thereisasdlight variation in the definition of child and adol escent
under the Factories Act, 1948. A child is a person who has not completed 15
yearsof age and an adolescent is one who has completed 15 years but not completed
18 years of age.?®®

3.2.3. Child and Adolescent Labour (Prohibition and Regulation) Act, 1986
[CALPRA]

The Child Labour (Prohibition and Regulation) Act, 1986 was amended in 2016
and the title of the Act was changed to the Child and Adolescent Labour
(Prohibition and Regulation) Act, 1986. The key changes introduced by the
CALPRA areasfollows:

«  Prohibition on the employment in any occupation or process of a person who
has not completed 14 years of age or the age specified in the Right of Children
to Free and Compulsory Education Act, 2009, whichever is more.

e Introduction of the category of “adolescent”, i.e., aperson who has compl eted
14 years of age, but not 18 years and the prohibition of employment of
adolescentsin specified hazardous occupations or processes.

»  Enhancement of penaltiesfor contravention of the provisions of the Act.
e Establishment of a Child and Adolescent Labour Rehabilitation Fund.

The CALPRA prohibits the employment of children below 14 years in any
occupation or process.®® There are two situations exempt from this prohibition
provided the child' s school education
isunaffected?”:

i i ) Thechild’ sfamily would mean mother,

* Helping Family or Family | ¢aher prother, sister — biological or
Enterprise: A child below 14 | oyotive and biological siblings of the
yearscanhelpthefamily orfamily | ¢other and mother.2t * Family
enterprise after school hours or enterprise” would mean any work,
during vacation. The following | o qfecqion, manufacture or business
conditions should be adhered to: performed by the family memberswith

engagement of other persons.?”2

27 JJ Act, 2015, Section 2(12).

268 Factories Act, 1948, Section 2(b) and (c).

269 CALPRA, 1986, Section 3(1).

210 CALPRA, 1986, Section 3(2).

211 CALPRA, 1986, Explanation (a) to Section 3(2); CALPRA Rules, 1988 as amended in 2017,
Explanation 1 to Rule 2B(1).

272 CALPRA, 1986, Explanation (b) to Section 3(2).
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Bar on hazar douswork: The child cannot beinvolved in any hazardous
occupation or process.?”

Bar on substitution: The child cannot substitute an adult or adolescent
while helping the family or family enterprise.?”

Family should be occupier: The child should be allowed to help in the
family or family enterprise only where the family is the occupier.?®

Ban on work that is remunerative: It should not include work,
occupation, or process “at any stage of the manufacturing, production,
supply or retail chain that is remunerative for the child or his family or
the family enterprise”.?® The nature of the assistance should not be
“incidental to any occupation, work, profession, manufacture or business,
or for any payment or benefit to the child or any other person exercising
control over the child, and which is not detrimental to the growth,
education and overall development of the child.” "

Timings: The child should not be involved in any tasks during school
hours and between 7pm and 8am or be involved in any task that hinders
or interferes with the right to education, school attendance, or affect
activitieslike completion of homework or any extra-curricular activities
assigned by the school .28

Rest period: While helping the family or family enterprise, the child
should not be engaged continuously without rest and for not more than
three hours excluding the rest period.?

Respect for other laws: No other law should be violated while helping
the family or family enterprise.?®°

Workingasan artist: A child below 14 yearscan work asan artist in audio-

visual entertainment industry, including advertisement, films, television serias
or any such other entertainment or sports activities except the circus. The
following safety measures and conditions should be adhered to®!

o0 Duration: Child should not work more than 5 hours, not more than 3
hours without rest, and not work consecutively for more than 27 days.

218 CALPR Rules,
2 CALPR Rules,
25 CALPR Rules,
216 CALPR Rules,
2 CALPR Rules,
218 CALPR Rules,
2% CALPR Rules,
20 CALPR Rules,
%1 CALPR Rules,

1988 as amended in 2017,
1988 as amended in 2017,
1988 as amended in 2017,
1988 as amended in 2017,
1988 as amended in 2017,
1988 as amended in 2017,
1988 as amended in 2017,
1988 as amended in 2017,
1988 as amended in 2017,

Rule 2B(a)(i).
Rule 2B(a)(vii).
Rule 2B(a)(iii).
Rule 2B(a)(ii).
Rule 2B(b)
Rule 2B(a)(iv) and (v).
Rule 2B(a)(vi).
Rule 2B(a)(viii).
Rule 2C.
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0 Child’sconsent: A child cannot be compelled to participatein any audio-
visual, sports, or informal entertainment activity against the child’ swill
and consent.

0 Prior permission: District Magistrate's permission should be obtained
by the producer of any audio-visual medial production or commercial
event before involving achild.

0 Undertaking: Anundertaking should be givento the District Magistrate
stating that the child’ s physical and mental health will be ensured and all
applicable laws related to child protection, right to education, care and
protection, and sexual offences will be adhered to. The list of child
participants, consent of their parent/guardian, and the person from the
production or event who will be responsible for the child’'s safety and
security should be submitted to the District Magistrate.

0 Education: Education facilities should be arranged so that the child's
education is not disrupted.

0 Careand Protection: One responsible person each for a maximum of
five children should be appointed to ensure the child’ s care and protection
and best interest.

o Financial Arrangement: 20% of the child’ sincome should be deposited
in afixed deposit account in a nationalized bank on the child’ s name to
be credited to the child on attaining majority.

The CALPRA also stipulates conditions of work for adolescents, which are as
follows:

They cannot be made to work beyond the prescribed number of hours;??

The period of work should be fixed each day and should not exceed three
hours.?

At least 1 hour interval for rest if they need to work for more than three
hours.?*

The period of work should not be spread over more than 6 hours including
theinterval for rest and time spent waiting for work.?®

They cannot be allowed or required to work between 7p.m — 8 a.m.?%

22 CALPRA, 1986, Section 7(1).
23 CALPRA, 1986, Section 7(2).
2 CALPRA, 1986, Section 7(2).
285 CALPRA, 1986, Section 7(3).
28 CALPRA, 1986, Section 7(4).
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e Noovertime.?
»  They cannot work in two establishments on the same day .2
e Oneweekly holiday that should not be altered more than oncein 3 months.?*°

Who can filecomplaintsunder the CAL PRA?Any person can fileacomplaint
including school-teachers and representatives from school management committee,
child protection committee, Panchayat or Municipality.?® If achildisabsent from
school for 30 days consecutively without intimation to the Principal or Head
Master of the school, they should report the child’' s absence to the nodal officer
specified by the District Magistrate.?*

3.2.4. Offences under the CALPRA

Employment of a child/adolescent or permitting a child/adolescent to work in
violation of Section 3/3A, CALPRA isacognizable offence.?®? Failureto comply
with or violation of other provisions such asthose pertaining to the work condition
of adolescentsis an offence.?*®

Parents or guardian of a child cannot be punished unless they alow the child to
be employed for commercia purposes in violation of the exception created in
favour of helping the family or family enterprise.?® Parents or guardians of
adolescents will also not be punished unlessthey allow the adolescent to work in
violation of Section 3A, CALPRA .2 Parents or guardians, however will not be
liable for punishment in case of the first offence.?®® However, commission of a
like offence subsequently will attract afine, which can extend to Rs. 10,000.2%

An application to compound the offence can be filed by afirst-time offender or
the parent or guardian of achild or adolescent.?® The application should befiled
before the District Magistrate. After hearing the accused and the Inspector
concerned, if the District Magistrate decidesto allow the application, it canissue
acertificate of compounding subject to the payment of 50% of the maximum fine
prescribed for the offence within aspecified period or 75% of the maximum fine

7 CALPRA, 1986, Section 7(5).

28 CALPRA, 1986, Section 7(6).

29 CALPRA, 1986, Section 8.

290 CALPR Rules, 1988 as amended in 2017, Rule 17A.
21 CALPR Rules, 1988 as amended in 2017, Rule 2B(2).
22 CALPRA, 1986, Section 14(1) and (1A).

293 CALPRA, 1986, Section 14(3)(d).

2% CALPRA, 1986, proviso to Section 14(1).

2% CALPRA, 1986, proviso to Section 14(1A).

2% CALPRA, 1986, Section 14(1B).

27 CALPRA, 1986, Section 14(2).

298 CALPRA, 1986, Section 14D(1) & CALPR Rules, Rule 17B(1).
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if the accused fails to meet the deadline.?® The compounding amount should be
paid to the Central Government. If the accused fails to pay up, the proceeding
will continue.® | the offenceis compounded before prosecution isinitiated, the
prosecution will not beinstituted.®* If it iscompounded after the prosecution has
been institution, the Court before which the prosecution is pending should be
informed in writing and if approval is given, the accused can be discharged.?

Rehabilitation under the CALPRAApart from regulation of child labour, the
CALPRA @ so providesfor rehabilitation of rescued child labourers. Section 14C
of the Act specifically provides that all children and adolescents rescued from
employment in contravention of the provisions of the Act must be rehabilitated.
To realize this goal, the Act also creates a Child and Adolescent Labour
Rehabilitation Fund, whichisrequired to be set up in every district or for agroup
of districts. All fines collected from offenders under the Act will be credited to
the Fund in addition to Rs. 15,000 which, will be credited by the government for
each child/adolescent. Thismoney will thereafter be used for the rehabilitation of
children.

3.2.5. JuvenileJustice (Careand Protection of Children) Act, 2015 and M odel
Rules

TheJJAct, 2015, isthe principal legislation governing care, protection, treatment,
development, social-reintegration and rehabilitation of children in conflict with
the law as well as children in need of care and protection.

Under the JJ Act, 2015, a child working in violation of labour laws would fall
within the ambit of a*child in need of care and protection’.**® Such achild could
be produced before the Child Welfare Committee for ensuring the care, protection,
treatment, development, and rehabilitation of the child. Further, under the JJ Act:

* Engaging a child and keeping the child in bondage for the purpose of
employment, or

e Withholding achild’s earnings, or
e Using achild searning for own purpose

amountsto exploitation of achild employee and is a punishabl e offence.®* Refer
to Section 3.3.3. below for information on when child found working in violation
of labour laws should be produced before the CWC.

29 CALPR Rules, Rule 17B(2).
0 CALPRA, 1986, Section 14D(2); CALPR Rules, Rule 17B(4).
01 CALPRA, 1986, Section 14D(3).
32 CALPRA, 1986, Section 14D(4).
303 33 Act, 2015, Section 2(14)(ii).
304 33 Act, 2015, Section 79.
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3.2.6. The Bonded Labour System (Aboalition) Act, 1976

Pursuant to the constitutional prohibition under Article 23(1) on beggar and other
forms of forced labour, the Bonded Labour System (Abolition) Act, 1976 was
enacted. The Act abolishes the bonded labour system and declares customs,
contracts, or agreements, which require any person or family member or dependent
to work or serve as abonded labour to be void.** Enforcement of bonded labour,
advancement of bonded debt, and extraction of bonded labour, failure to restore
propertiesto bonded labourers, and abetment of these are offences under the Act.
Enforcement of any custom, tradition, contract, agreement or other instrument
requiring a person to provide services under the bonded labour system is a
punishable offence.®®

While the Act does not expressly refer to children, it will inevitably apply to
cases in which a child is compelled to work without wages or for unreasonable
wages for repayment of ancestral debts, or wherethe child isworking along with
the family, which isin bondage.

Rehabilitation of bonded labour er sThe Bonded L abour System (Abolition) Act,
1976 does not contain provisions for rehabilitation of rescued bonded |abourers.
In order to address this gap, the Central Government through the Ministry of
Labour and Employment introduced the Centrally Sponsored Plan Scheme for
Rehabilitation of Bonded Labour in the year 1978. This scheme has undergone
changes and is currently operated through the ‘Central Sector Scheme for
Rehabilitation of Bonded Labourers, 2016’ . The Schemeiswholly sponsored by
the Centre and does not require any contribution from the State Government. All
bonded labourersincluding child bonded |abourers are covered under the scheme
for services such asfinancia assistance, short stay homes, education for children,
skill development, assistance in marriage,etc.The Scheme provides for the
following framework for financial assistance:Male beneficiary — Rs. 20,000 to
One LakhWomen and Children — Rs. Two LakhVictims of extreme deprivation
and marginalization such as trans-gendered individual s, persons with disability,
or women and children rescued from sexua exploitation — Rs. Three Lakh* The
release of financial assistanceisnot conditional upon the conviction of the accused
persons. Where the Administration finds preliminary proof of bondage, cash
assistance must be released even wherethetrial hasnot be concluded. Full payment
may be made after receiving full proof of bondage.

305 The Bonded Labour System (Abalition) Act, 1976, Sections 4 and 5.
306 The Bonded Labour System (Abolition) Act, 1976, Section 18.
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3.3. Processes
3.3.1. Role of Statutory and Non-Statutory Actors
DM/SDM%7

1

a

Implement provisions of the CALPRA and the Bonded Labour System
(Abalition) Act, 1976. The DM has wider powers and responsibilities
under the latter includingidentification, release and rehabilitation.

Inquire whether bonded labour system or any form of forced labour is
being enforced within the DM’s jurisdiction, cause inquiry into the
prevalence of bonded labour and take necessary action to eradicate forced
labour.

Specify subordinate officersto be called nodal officerswho will exercises
powers and perform al or any duties of DM conferred and imposed by
the Central Government.

Assign powers and duties, as deemed appropriate, to anodal officer to be
exercised or performed within the local limits of jurisdiction.

Preside as Chairperson of the District Task Force comprising
Superintendent of Police, ADM, nodal officer, Assistant Labour
Commissioner (Central), two representatives each from a voluntary
organization involved in rescue and rehabilitation of employed children,
representative of DLSA nominated by District Judge, member AHTU,
Chairperson, CWC, DCPO, DEO, and any other person nominated by
the DM.

Preside over the Vigilance Committee under the Bonded L abour System
(Abalition) Act, 1976 and nominate other members of the Committee.

Ensure rehabilitation of rescued children and adolescents as per JJ Act,
2015, Bonded Labour System (Abolition) Act, 1976, Central Sector
Scheme for Rehabilitation of Bonded Labourers, 2016, National Child
Labour Project, other laws or schemes, direction of court, and Centra
Government guidelines for rescue and rehabilitation.

2. Metropolitan Magistrates/M agistrate of First Class
a. Try offences under the CALPRA.

3. Executive Magistrate
a. Try offences under Bonded Labour System (Abolition) Act, 1976, if

307 CALPRA, Section 17A; Bonded Labour System (Abolition) Act, 1976, Sections 10, 11, 12, 13,

and 14.
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powers of a Judicial Magistrate of the First Class or Second Class are
conferred by the State Government.

Hear applications for restoration of possession of property under the
Bonded Labour System (Abolition) Act, 1976, if powers of a Judicia
Magistrate of the First Class or Second Class are conferred by the State
Government.

Restore bonded Iabourer to the possession of homestead or residential
premise that he/she was occupying before eviction by the creditor.

CcwcC

Authority to dispose casesfor the care, protection, treatment, devel opment
and rehabilitation of persons below 18 years who are working in
contravention of labour lawsand arein need of State care and protection.

Pass orders for care, protection, treatment, development, rehabilitation
and social reintegration.

Police Station and SIPU

a

Rescue and production of persons below 18 years working in
contravention of labour laws beforethe CWC; In case of complaint, police
can rescue even without waiting to have the FIR registered.

Register a FIR immediately if the information relates to a cognizable
offence;

Comprehensively identify al relevant offencesin the FIR and the charge-
sheet; In case of trafficking for child labour, do add provisions of labour
laws along with S370 IPC.

Make an entry in the Daily Diary if the information pertains to a non-
cognizable offence;

Ensurethat investigationiscarried out by the Child Welfare Police Officer.
The investigation needs to be conducted from an organised crime
perspective, bringing intherole of all offendersfrom sourceto transit to
place of demand (rescue);

Ensure that child is not placed in alock-up or lodged in ajail;

Provide access to paralegal volunteers under the DL SA to the child and
thefamily;

Undertake immediate assessment of the needs of the child and extend
necessary support such as food, clothing, shelter, medical care,
counselling, psychological support, etc.
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i. Facilitate medical examination of the child or adol escent;

j. Collect documentary proof of age of the child such as school certificate,
birth certificate, municipality/Panchayat issued certificate, ration card.
Request for a medical examination can be made to the Magistrate or
Child Welfare Committee, asthe case may be, if no documentary records
areavailable;

k. Record the statement of the child when the child is fit and comfortable
and in the presence of a person the child is comfortable with;

|. Taketheassistance of qualified translators, interpreters, specia educators
or experts, if necessary, to record the child’s statement;

m. Child’s statement can be recorded in a place in which the child is
comfortable (u/s 160(1), Cr.P.C.);

n. Treat the child with dignity and do not threaten the child or give false
assurances,

0. Record the statement of relevant witnesses;,
p. Ensurethat charge sheet isfiled within 90 days;

g. Ensure protection of the child from further abuse or exploitation or from
the accused during the investigation and trial;

r.  Undertakeall stepsin preventing child labour by involving all stakeholders
from governing and non-government sector;

s. Extend all support to the Executive Magistrate/ SDM/DM/L abour Officer
for rescue, post-rescue care of therescued children aswell asin prevention.

DCPU
a. ldentify familiesat risk and children in need of care and protection;
b. Monitor trends of childrenin difficult circumstances;

c. Periodically map servicesavailablefor children and adolescentsinvolved
in labour at the district level and make the directory available to CWCs;

d. Facilitate sponsorship, foster care, and after care based on orders of the
CWC for children and adolescents involved in labour;

e. Facilitate transfer of children for their restoration to families;

f. Ensure inter-departmental coordination and liaise with relevant State
departments, SCPS, and other DCPUs on child labour;

g. Network and coordinate with civil society organisationsworking on child
labour;
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h.

a

b.

a

b.
Prosecutors

a

b.

Generate awareness and conduct training programmes for stakeholders
under the JJ Act on child labour;

Serve as member of the District Task Force on Child Labour

I nspector

Take steps to secure compliance with the provisions of the CALPRA.

File acomplaint about the commission of an offence under the CALPRA
in any court of competent jurisdiction.

Send quarterly reportsto the Central Government about inspections made
to secure compliance with the CALPRA and action taken.

Facilitate the opening of an account in anationalized bank for the deposit
of the amounts from the Child and Adolescent Labour Rehabilitation
Fund.

Labour Commissioner and department officials in the Labour department

Take steps to secure compliance with the provisions of the CALPRA

Ensure periodic inspections for detecting and identifying child labour

Interact with the child or adolescent ahead of the trial and orient them
about the procedures,

Addressthefears and questions of the child or adolescent about the legal
process.

10. Parentsand Care givers

a

b.

C.

Do not permit the child or adolescent to work in violation of the CALPRA
and other labour laws.

Seek the assistance of the DCPU, CWC, Childline, police or SIPU to
access schemes, sponsorship, or support.

Ensure that the child is sent to a school.

11. Media

a. Protect the privacy and identity of children involved in labour and

b.

adolescents working in contravention of labour laws.

Do not publish pictures or identifying information without the permission
of the court or CWC as that would amount to a breach of privacy and an
offence under Section 74, JJ Act, 2015.
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12. NGOsand civil Society members
a. Serve as members of the District Task Force on Child Labour;

b. Assistthepoliceinrescuing childreninvolvedin labour and adolescents
working in contravention of |abour laws;

¢. Produce a child/adolescent who is thought to be a child in need of care
and protection before the CWC,;

d. Assist the CWC in preparation of the Social Investigation Report, if
directed;

e. Assist the SJPU or police in escorting children to their families;

f. Generate awareness and organize programmes on child labour;

g. Provide pyscho-social, or legal servicesto children and adolescents.
3.3.2. Planning rescue of child labourers
Who can be rescued?

e Child below 14 years working involved in any process or occupation other
than helping family or afamily enterprise or working as an artist.

e Child/adolescent above 14 years and below 18 years working in conditions
that contravene labour laws.

3.3.3. Production of a child involved in labour before CWC

The Child Welfare Police Officer, Special Juvenile Police Unit, or any police
officer may encounter aperson below 18 yearsinvolved inlabour. While children
above 14 years can work under regulated conditionsin non-hazardous processes,
they can come under the ambit of a*“child in need of care and protection” under
the JJ Act, 2015 if they are found or reported to be working in contravention of
any labour laws.
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Under the JJ Act, 2015, achild found working in violation of thelabour lawsin
force fallswithinthe ambit of a“child in need of care and protection” and should
be produced before a Child Welfare Committee (CWC) within 24 hours excluding
the journey time.3®

It isimportant to note that not all children involved in labour will be considered
in need of care and protection, but only those children who are found working in
contravention of alabour statute will. For instance, while a 15-year-old working
in aroad-side hotel asawaiter may not be engaged in hazardouslabour. However,
if he is found working between 7pm and 8am or working for more than three
hours at astretch and without aone hour period for rest, it isto be acted upon and
such an adol escent can be produced before the CWC asthese work conditionsare
aviolation of Section 7, Child and Adolescent L abour (Prohibition and Regulation)
Act, 1986.

Who can produce a child before the CWC?%®°

* Police officer * Labour Inspector | * Public spirited citizen
- SPU « Public Servant « Probation Officer or Child
Welfare Officer

e Child Welfare Police Officer| « Childline Services

¢ Officer of the District Child | ¢ NGOs
Protection Unit

e Nurse, doctor or
management of anursing

Social Worker home, hospital or
maternity home

« Child

e Any person

3.4 FAQs

e Ifl seeachild working on aroad side establishment, or shop, what can
| do asa common citizen?

Y ou can call 1098 — Childline and inform them about the location of the child and
the circumstances in which you observed the child. You can inform the loca
police station or senior police officials having jurisdiction. Note that no child,
i.e., aperson below 14 years under the Child and Adolescent (Prohibition and

308 3J Act, 2015, Sections 2(14)(ii) and 31(1) proviso.
309 3J Act, 2015, Section 31(1).
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Regulation) Act, 1986 can be employed in any process or occupation. However,
achild can help thefamily or family enterprise after school hoursor during vacation
and can work as an artist under specified conditions. No adolescent, i.e., aperson
who has completed 14 years but not 18 years, can work in any hazardous
occupation or process. Adolescents can work in non-hazardous processes provided
certain conditions are complied with.

e If my neighbour, or someone from my building employs a child as
domestic worker, can | inform someone or complaint somewhere?

Y ou can call 1098 — Childline and inform them about the location of the child and
the circumstancesin which you observed the child. Y ou can also reach out to the
District Child Protection Officer or thelocal police or any NGO working on child
rightsin your city.

* |f my domestic helper, bringsher 13 yearsold daughter occasionally to
work in my house, will | be held guilty of employing child labour?

Y es, you can be charged with an offence under the Child and Adolescent Labour
(Prohibition and Regulation) Act, 1986 as no person below 14 years can be
employed or permitted to work in any occupation or process. Thisisalsoto ensure
that all children below 14 years are in school in accordance with the Right of
Children to Free and Compulsory Education Act, 2009.
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4. RESCUE
4.1 Stepsto betaken for rescue procedure;®°
RESPONSE HAS TO BE QUICK AND EFFECTIVE

Remember —Not all rescue operations should be treated the same, as each context
hasdifferent risks, different legal procedures, and different stakeholdersinvolved.
Unplanned rescue operations can have serious consequences for those rescued,
and for those who have to provide servicesof care and protection, in terms of
resources and infrastructure. Each rescue operation should take into account all
such factors, including a risk assessment to the victims, and to the police
themselves. Even when therescueisto be undertaken at short notice or inahurry,
planning the operation before execution is advisable, especialy ininvolving the
different stakeholders like witnesses, clarifying the role of different persons
participating in the rescue, in arranging logistics, etc.

Step 1: Enter source information in the General Diary (GD) of the Police Station
(PS) in such a way that anonymity of the source/ victim/ location is not
compromised.

Step 2: Any rescue operation should be so designed asto include detail s of location,
entry and exit points, ways and means of removing victims securely and preventing
the disappearance of traffickers. All entry and exit points must be secured. Carry
out a recce of the place to be searched. An official conversant with the local
language be sent to the place incognito. The help of local officersy NGOs be
taken, provided the information remains confidential.

Empowered survivors, who are willing to co-operate, could be useful in recce.
After recce, draw a sketch map of the areawhich could be used for briefing and
for assigning specific duties to the officials who will participate in the rescue.
This includes duties such as cordoning, guarding entry and exit points, locating
the hide-outs, identifying safe place to keep the rescued personstill completion
of the rescue operation, etc.

Step 3: Rescue team should, where ever possible, be accompanied by a Sub
Divisiona Magistrate (SDM), who istheimplementing authority under the Bonded
Labour System (Abolition) Act, 1976 and officers of the labour department, so
that the Child Labour (Prohibition and Regulation) Act, 1986 may also be utilized
wherever applicable.

Step 4: Rescue team should, where ever possible, obtain a search warrant from
the jurisdictional Magistrate u/s. 166 Cr. PC if SDM is not accompanying. Since

310 Chapter 3, Annexure 2: Excerpt from SOP on Investigation of Crimesof Trafficking for Forced
Labour, UNODC, 2008, pp.15-16
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the SDM is the implementing authority under the Bonded Labour Act, any
complainant including an NGO can approach the SDM for rescue/ identification.

Step 5: Ensure adequate number of officials for rescue. If rescued persons are to
beinterviewed, it shall be done by a police officer and not in the presence of the
employer or any of his agents. If possible, the interview should be done by a
member of arecognized welfareinstitution or organization (NGO) or aqualified
socia worker.

e Secure help of NGOsto act as witnesses.

e Team should have at |east one officer who is legally empowered to conduct
rescue i.e., a labour department officer authorized by the court or duly
authorized by the Magistrate.

e Maintainalist of officials of labour department and NGOs working on Anti
Human Trafficking in the area. If no NGO is available, the services of any
Government employee/ Panchayat representatives, etc. may be utilized.

Step 6: Arrange materia sand equipment required for documentation and evidence
collection (such aswriting pad, white paper, pen, pencil, box for transporting the
exhibits, box for belongings of the rescued persons, camera, videography, audio
recording equipment, first aid kit, torch lights, hammers, cutters, etc.) Drinking
water, snacks, etc. may also be arranged well in advance before arescue.

Step 7: Inform the appropriate authorities regarding the proposed activities,
including the places to be visited/ searched and the proposed time.

Step 8: Alert the authorities of the Government run Homes or recognized homes
run by NGOs at the place of rescue regarding the approximate number of persons
likely to be rescued and the time when they are likely to be brought to the Home.

Step 9: Arrange adequate number of vehicles and escort for the rescued persons
so that the victims are always kept segregated from the offenders.

Step 10: Identifying the victimsduring rescue; ageisimmaterial. No victim should
be | eft behind.

Step 11: Talk to the victim. Try and make the victim comfortable as soon as
possible.

Step 12: Immediate efforts should be made to win the confidence of the victim.
Remember, most victims, especially children are scared of the police and many
victimsare often threatenedby the employersthat if they don’t work harder, police
will arrest them.

Step 13: If the rescued persons belong to another state(s), inform the Nodal Police
Officer of the concerned state(s).
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Chapter 3, Annexure 3: Significant Court Rulings
1) M.C. Mehtav. State of Tamil Nadu, AIR 1991 SC 417

Inthiscase, apetition under Article 32 of the Constitution was brought beforethe
Supreme Court by way of public interest litigation about the problem of
employment of childrenin match factories of Sivakasi in Tamil Nadu. The Court
held that the working conditionsin the match factoriesinvolved health hazardsin
normal course. The Supreme Court held that employing children in hazardous
work isgrossviolation of sections3 and 4 of the Minimum Wages Act, 1948;
sections 67, 71 and 75 of the Factories Act, 1948 and Articles 24(1) and 45 of
the Constitution of India. It was further held that the minimum wage for child
labour should be fixed and children can be employed in the process of packing
only and not at the place of manufacture to avoid exposure to accident.

2) M.C. Mehtav. State of Tamil Nadu and others, AIR 1997 SC 283

In this case, popularly known as the *Child Labour Abolition case’, a writ was
filed under Article 32 of the Constitution of India, as the fundamental right of
children against exploitation (Article 24) wasbeing grossly violated in the match
and fireworksindustriesin Sivakasi where children were employed. The Supreme
Court opined that “the provisions of Article 45 of Constitution in the Directive
Principles of State policy still remained a far cry and though according to this
provision”, al children up to the age of fourteen years are supposed to be in the
school, economic necessity forces grown-up children to seek employment. In
view the provisions contained in Article 39(f) and 45 of the Constitution, it gave
directionsasto how the quality of life of children employed in thefactoriescould
be improved.

It recommended that the offending employer pay compensation of Rs. 20,000 for
every child employed in contravention of the Child Labour (Prohibition and
Regulation) Act, 1986. This should be deposited in aChild Labour Rehabilitation-
cum-Welfare Fund. Income from the corpus formed by such fund should be used
for the concerned child. It aso urged the government to provide employment to
adults family members of children employed in factories, mines, or hazardous
work, and where this was not possible, to contribute Rs. 5000 to the Fund.

3) Peoples Union for Democratic Rights v. Union of India, AIR 1982 SC
1473: (1982) 3.SCC 235; 1982 SCC (L & S) 275.

In this case, commonly known as ‘Asiad workers case’, it was brought to the
notice of the Supreme Court that children below 14 years of age were employed
in construction work. It was held that construction work is clearly a hazardous
occupation and it is absolutely essential that the employment of children under
theage of 14 yearsmust be prohibited in every type of construction work. Referring
to Article 24, Justice P.N. Bhagavathi and Justice Bahrul have held that “apart
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from the requirement of International Labour Organization Convention N0.59,
we have Article 24 of the Constitution which even if not followed up by the
appropriate legislation, must operate “proprio vigore” (independently) and
construction work plainly and indubitably a hazardous employment, it is clear
that by a reason of constitutional prohibition no child below 14 years can be
allowed to be engaged in construction work”. The Supreme Court observed that
“there can be no doubt that notwithstanding the absence of specification of
construction industry in the schedul e to the Employment of Children Act, 1938,
no child below the age of 14 years can be employed in construction work and the
Union asalso every State Government must ensure that the constitutional mandate
isnot violated in any part of the country”.

Note: In accordance with thisjudgment, construction work was added to the list
of prohibited occupationsinpart ‘A’ of Scheduleto the Child Labour (Prohibition
and Regulation) Act, 1986. It does not, however, feature in the Schedule to the
CALPRA.

4) Labourers, Salal Hydro Project v. State of Jammu and Kashmir, (1983)2
SCC 181; AIR 1984 SC.177.

In this case, the Supreme Court delivered protected the interest of large number
of child labourersworking in the construction of Salal Hydro Project, ahazardous
work. The court was constrained to remark that the problem of child labour isa
difficult problem and it is purely on account of economic reasons that parents
often want their children to be employed in order to be able to make both ends
meet. Article 24 limitsthe prohibition against employment of child labour only to
factories, mines or other hazardous employments. The Central Government was
directed to persuade the workmen to send their children to a nearby school and
arrange not only for the school fees to be paid but also provide free of charge,
books and other facilities such as transportation etc. The Supreme Court also
suggested to the Central Government that “whenever it undertakes a construction
project which is likely to last for some time it should provide that children of
construction workers who are living at or near the project site should be given
facilities for schooling and this may be done either by the Central Government
itself or if the Central Government entruststhe project work or any part thereof to
acontractor, necessary provision to this effect may be made in the contract with
the contractor”.

5) Bandhua Mukti Morchav. Union of India and others, AIR 1984 SC 802.

In this case, apetition wasfiled under Article 32 of the Constitution by abonded
[abour organi sation invoking the Employment of Children Act, 1938 and Article
24 of the Constitution. The Supreme Court took into cognizance the employment
of children in the carpet manufacturing industry in Mirzapur, Uttar Pradesh. It
instructed the District Magistrate to conduct raids, and subsequently got 144
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children, who were under the forced custody of the owners, released. The Supreme
Court held that achild should be devel oped to be responsible and productive and
children should be assured social and physical health.

6) PUCL v. State of Tamil Nadu, Writ Petition (Civil) No. 3922 of 1985
decided on 15-10-2012

Inthiscase, aPIL wasfiled before the Supreme Court in 2012 regarding the issue
of bonded labour and child labour that follows the same. It elaborated several
facts of bonded Iabour and discrimination of children who are employed for the
same. Large numbersof children areworking asdomestic help in the urban, town
and rural areas with no chance to go to schools even though the education from
standard | to VIII is compulsory under the Right of Children to Free and
Compulsory Education Act, 2009. Local Panchayats and local bodies should
identify such children and ensure that they get proper education.

7) Rajangam, Secretary, Dist. Beedi Workers Union v. State of Tamil Nadu
and otherswith K.C. Chandra Segaram v. State of Tamil Nadu and others,
AIR 1993 SC 404.

With regard to child labour in Beedi Industry, various allegations were made
regarding failureto implement the provisions of the labour laws, manipul ation of
records regarding employees, non-payment of appropriate dues for work taken
etc. including the child labour and specifically the non-implementation of the
Beedi and Cigar Workers (Conditions of Employment) Act, 1966. To protect
children, the apex Court suggested that “tobacco manufacturing hasindeed health
hazards. Child labour in thistrade should therefore be prohibited asfar aspossible
and employment of child labour should be stopped either immediately or in a
phased manner to be decided by the State Government...” The Court further
admitted that the expl oitation of labour isrampant in the beedi trade and suggested
that “in view of the health hazard involved in the manufacturing process, every
worker including children, if employed, should beinsured for aminimum amount
of Rs. 50,000 and the premium should be paid by the employer.”

8) SheelaBarse & Othersv. Union of India, AIR 1986 SC 1773.

In this case, under the direction of the Supreme Court, children who were being
exposed to chemical fumesand coal dust from working near furnacesin the glass
industry werereleased from their employment. The Supreme Court heldthat Article
39 (f) of the Constitution provides that the state shall direct its policy towards
securing the goal that children are given opportunitiesand facilitiesto developin
ahealthy manner and in condition of freedom and dignity and the childhood and
youth are protected against exploitation and against moral and material
abandonment. The apex court further held that though various states have enacted
children Act for fulfilment of constitutional obligation for welfare of children
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under Article 39 (f), yet it is not enforced in some states and the Court directed
that such beneficia statutes should be brought into force and administered without
delay.

9) Neeraja Chaudhary v. State of M.P. (1984) 3 SCC 243.

The Supreme Court emphasized on the rehabilitation of bonded labours and
observed that mere rel ease from bondage without suitabl e rehabilitation measures
will not be useful and will instead present livelihood challenges. It held:

Itisthe plainest requirement of Articles21 and 23 of the Constitution that bonded
laborers must be identified and released and on release, they must be suitably
rehabilitated. The Bonded L abour System (Abolition Act, 1976 has been enacted
pursuant to the Directive principles of State Policy with aview to ensuring basic
human dignity to the bonded labourers and any failure of action on the part of the
State Government in implementing the provisions of thislegislation would bethe
clearest violation of Article 21 apart from Article 23 of the Constitution.

10) Roscann Rajan v. Taluk Supply Officer, W.P. No. 992 of 2015 decided on
12 March 2015 by the Madras High Court.

Addressing theissue of ration cardsfor rescued bonded labour victims, the Madras
High Court took note of the absence of identity proofs and held that the bonded
labourer’s release certificate can be considered as the identity proof to issues
them the entitled benefits.

Chapter 4 —Other Offencesagainst Children
4.1 Introduction to other kinds of offences

Apart from the offences discussed in the previous Chapters which have been
dealt with exhaustively in separate legislations, certain other offences against
children have also been covered under the Juvenile Justice (Care and Protection
of Children) Act, 2015, the Indian Penal Code, and the POCSO Act, 2012. These
include:

a Begging
b. Cruelty to Child

c. Offencesinvolving liquor, narcotic drugs, tobacco products and psychotropic
substances

Exploitation of a child employee

Illegal Adoption and other Adoption-related Offences
Sale and Procurement of Children

Corporal Punishment

Use of child by militant groups or other adults
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i.  Kidnapping and abduction of achild
j.  Offences committed on children with disabilities
k. Disclosure of identity of the child

I.  Makingafalsecomplaint or providing falseinformation against achild under
the POCSO Act

m. Mandatory Reporting
n. Abetment of suicide of a child
0. Sale of obscene objects to young persons

4.2 Applicable Laws

Other offences against children have been primarily dealt with under Chapter 1X
of the Juvenile Justice (Care and Protection of Children) Act, 2015, the POCSO
Act and the IPC. The procedure to be followed in cases of offences under the JJ
Actisprovided for in the Juvenile Justice (Care and Protection of Children) Model
Rules, 2016 [hereinafter “JJ Model Rules’].

The framework of offences and the laws covering them are covered in detail
below. A table stipulating the offences and the applicable punishment is covered
in the Annexure to this Chapter.

It isimportant to note that there may be overlaps between offences under the JJ
Act and other legidlations. In such cases, the offender found guilty of the offence
will be liable to the sentenced under the law providing the higher degree of
punishment .3

The offences against children have been briefly described below.
4.2.1. Begging

As per Census 2011, India has 55,258 child beggars between the ages of 0 to
19.322 Qut of these 6549 children are aged under 4 years, 34,736 children are aged
between 5 and 14 years, and 13973 persons are aged between 15 to 19 years.3

'Begging' refersto:
a. soliciting or receiving almsin a public place
b. entering into aprivate place for the purpose of soliciting or receiving ams

811 33 Act, 2015, Section 88.

312 Census 2011, Office of the Registrar General & Census Commissioner, India, Ministry of Home
Affairs, See B-13 on Non-Workers by Main Activity, Age And Sex (Total, SC/ST), available at
http://www.censusindia.gov.in/2011census/popul ation_enumeration.html

313 |d
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c. exposing or exhibiting any sore, injury,
wound, deformity or disease (of oneself
or another person or ananimal) in order
to obtain or extort alms®4

Section 76, JJ Act, 2015 provides that
whoever employs, uses or causes any child
to beg commits an offence. If a person
having charge or control over the child aids
to make achild beg, that personisliableto
betried for the offence of begging. Thechild
victim can be considered a‘ child in need of

A child who has been used for
begging will not be considered as a
child in conflict with the law even
where 'begging' is considered an
offence. [s.76(2) of the Juvenile
Justice (Care and Protection of
Children) Act, 2015].

Such children must be treated as
childrenin need of careand protection
while necessary action must be taken
against the perpetrators engaging
children in begging.

care and protection’ on account of having
been “found begging” and having a parent or guardian who “isfound to be unfit
or incapacitated, by the Committee or the Board, to care for and protect the saf ety
and well-being of the child.”3®

The offence carriesahigher punishment in cases where the perpetrator amputates
or maims achild for the purpose of begging.®

The Bombay Prevention of Begging Act, 1959 (Bombay Act) in section 11 also
prohibits the employing, conniving, encouraging or causing a child to beg.
Similarly several other states such as Tamil Nadu,® Karnataka,®® Uttar Pradesh,°
etc also have legal provisions prohibiting begging. It isalso an offence under the
Railways Act, 1989.52° However, the JJ Act provides immunity to children from
being prosecuted for the offence of begging under section 76(2).

Dosand Don’ts

» A personbelow the age of 18 yearsinvolved in begging should not be arrested
or prosecuted for begging. Instead, the personswho made him/her beg should
beidentified and be prosecuted. Incidences of child begging ate often part of
organized rackets and traffickers, who commercialize this, and make profits.
The perpetrators and gangsinvolved in such offences must be identified and
charged.®*

814 33 Act, 2015, Section 2(8).

815 33 Act, 2015, Section 2(14)(ii) and (v).

316 JJ Act, 2015, Section.76(1)

317 Tamil Nadu Prevention of Begging Act, 1945.
318 Karnataka Prohibition of Beggary Act, 1975.

319 Uttar Pradesh Prohibition of Beggary Act, 1975.
320 Railways Act, 1989, Section 144.

321 33 Act, 2015, Section 76(2) proviso.
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e The child must be removed from the charge or control of the guardian
exploiting the child and must be produced before the CWC for
rehabilitation.®?

»  Beforetaking chargeof achildinvolvedin begging, the child must beinformed
that the child is not being apprehended or arrested for any offence.

e Wherethe alleged offender is arrested at the same time as taking charge of
the child, care should be taken to keep the offender away from the child at all
times through use of separate transport facilities and separate waiting areas.

A child involved in begging may be produced before the CWC as soon as
possible and within 24 hours.

A child may refuse to accompany the police, in which case care should be
taken to arrange for asocial worker or an NGO to be present to persuade the
child and assuage his/her fears. Forcefully taking charge of achild will only
aggravate the situation causing the child to distrust the system and may
aggravate any psychological traumathe child may already be experiencing.

Where the incident also involves kidnapping a child or maiming a child for
the purpose of begging, charges under section 363A(1) or 363A(2) of the
IPC must be added as applicable.

4.2.2 Cruelty to Children

Section 75, JJAct providesfor punishment for committing actsof cruelty towards
achild. The provision punishes:

- assault, abandonment, and abuse of child by personsin charge of the child
- neglect of child by person resulting in unnecessary physical or mental suffering

Persons employed by or managing an organization, eg., schools, Child Care
Institutions, which are entrusted with the care and protection of children, are
under special obligation to not commit cruelty towards children and attract higher
punishment for offencesunder this provision. Further, higher degree of punishment
isimposed wherethe child becomes physically incapacitated, or developsamental
illness, or isrendered mentally unfit to perform regular tasks, or hasrisk to life or
limb due to the cruelty.®

322 |d
823 JJ Act, 2015, Section 75, third proviso.
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The JJ Model Rules has now interpreted cruelty to children in this section to
includethe act of giving achild in marriage.®?* Further, failureto provideimmediate
medical care resulting in serious injury, damage or threat to life, or death is
considered an offence under section 75 of the JJ Act and amountsto wilful neglect
of the child as per the JJModel Rules*# Itisnot clear asto whether these provisions
amount to creation of an offence and whether that is possible under a delegated
legidlation.

Although Section 317 of the IPC criminalises parents of achild under the age of
12 yearswho expose or leave such child in any place with theintention of wholly
abandoning the child, the JJ Act specifically excludes biological parents who
have abandoned their child due to circumstances beyond their control . The JJ
Act being the overriding Act, in respect of children in conflict with the law as
well as children in need of care and protection, will apply in such cases.®

Prevention of Abuse and Exploitation of a child in a Childcare I nstitution

Where an act of cruelty takes place in a child care institution, a school or any other
place of care and protection of a child, the JJB or the CWC or the Children’s Court
can provide alternative rehabilitative care for the child. This must be done in
consultation with the child and/or parents and guardians.®?®

In order to prevent cruelty against children within a childcare institution, Rule 76 of
the JJModel Rules mandate the setting up of a system to ensure that there is no abuse,
neglect or maltreatment of a child. The Rule provides the following procedure to be
followed in cases of any physical, sexual or emotional abuse against a child:®*®

¢ Incident must immediately be reported by a staff member to the Person-in-charge
on receiving such information;

¢ When knowledge of such incident comesto the knowledge of the Person-in-charge,
areport must be placed before the JJB or CWC having authority who shall in-turn
order for a special investigation.

¢ TheJIB/CWC shal direct thelocal police station or an SJPU to register acase and
take due cognizance of the incident and conduct necessary investigation.

e TheJIJB/CWC must take necessary stepsto ensure completion of inquiry and provide
legal aid aswell as counselling to the child victims.

24 33 Model Rules, 2016, Rule 55(1).
25 3] Model Rules, 2016, Rule 55(3).
326 33 Act, 2015, s. 75, first proviso.
27 3] Act, 2015, Section 1(4).

28 3] Model Rules, 2016, Rule 55(2).
29 3] Model Rules, 2016, Rule 76(2)
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Upon completion of the inquiry, the CWC may give appropriate directions to the
police, DCPU, the labour department, or the Childline services.>®

The JIB/CWC shall transfer such child victim to another institution or place of
safety or fit person.

The Person-in-charge of the institution shall also inform the Chairperson of the
Management Committee and place a copy of the report of the incident and
subsequent action taken in its next meeting.

Wherethereisasuspicion that any other crime hastaken placein respect of children
in institutions, the JJB/CWC must take cognizance and arrange for necessary
investigation to be carried out by the local police or the SJPU.

The JJB/CWC may consult Children’s Committee to enquire into the fact of abuse
and exploitation as well as seek assistance from voluntary organisations, child
rights experts, mental health experts or crisis intervention centres in dealing with
matters of abuse and exploitation of children in an institution.

Dos and Don’ts

A child who has been abandoned requiresto be produced before the CWC as
soon as possible and within 24 hours to ensure speedy placement of achild.

Whiletaking charge of an abandoned child, care must be taken to inform the
child that he/she is not being arrested for any offence. Where possible, help
must be sought from a social worker or NGO to accompany the child and
assuage their fears.

A child who has suffered physical cruelty may require immediate first aid
and must be taken to the nearest medical facility. The CWC can provide a
direction to ensure free treatment of the child.

Information about an abandoned child must be uploaded on the portal
maintained by the Central Government in accordance with theruleslaid down
in that regard.

Whereinformationisreceived regarding therisk of achild of being givenin
marriage, the police (or any officer under the JJ Act or the Prohibition of
Child Marriage Act, 2006) must produce the child before a CWC for
appropriate directions.

4.2.3 Offences involving liquor, narcotic drugs, tobacco products and
psychotropic substances

The JJ Act prohibits;

%0 3] Act, 2015. Section 30(xvi)
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a. Giving intoxicating liquor or narcotic drug or psychotropic substance to a
child.

Section 77, JJ Act, 2015 prohibits any person from giving intoxicating liquor or
any narcotic drug or tobacco products or psychotropic substanceto achild. Where
such substanceisgiven to achild under the order of aqualified medical practitioner,
the act will not amount to an offence.

Recognising the growing concern of substance abuse and addiction amongst children,
aJuvenile Justice Board in Delhi banned the sale of whitenersand thinnersto children
unless accompanied by a parent and aletter of prescription from school .33

Through the course of an enquiry into the sale of these substances by a minor child,
the Board looked into the findings of the Draft Report commissioned by the
Department of Women and Child Development, Govt. of NCT of Delhi titled
‘Mapping And Size Estimation Of Street Children Who Use Drugs In Delhi’ %2 The
report estimated that about 11.7% of children (totalling 7910 children) were using
inhalants with a vast majority of them (90.5%) having difficulty in giving up the
habit. The report further noted the high incidence of school drop outs among these
children coupled with them facing several other issues such as experiencing anxiety,
getting into fights, encountering legal problems, indulging in sexual behaviour, and
encountering falls, injuries and accidents due to intoxication. Noting the above points,
the JJB opined that “the vicious cycle of addiction continues, and can be broken only
with State intervention” and proceeded to impose a ban on whiteners and thinners.
The order is applicable throughout the Delhi NCR area.

To ensure the proper implementation of the above section, the JJ Model Rules
mandates the following:

i. All shops selling intoxicating liquor, and tobacco products, must display a
message at a prominent place on their shop stating that giving or selling
intoxicating liquor or tobacco productsto achild is a punishable crime with
up to seven years of rigorous imprisonment and a fine of up to one lakh
rupees.>

ii. All tobacco products and intoxicating liquor must display a message that
giving or selling intoxicating liquor or tobacco products to a child is a

331 Juvenile Justice Board ban sale of whiteners, thinners in NCR to curb drug menace amongst
youngsters

http://www.india.com/news/india/juvenile-justi ce-board-ban-sal e-of -whiteners-thinners-in-ncr-to-
curb-drug-menace-amongst-youngsters-2032563/

332 Mapping And Size Estimation Of Street Children Who Use Drugs In Delhi, September 2016
Draft Report, Dept. of Women and Child Development, Delhi.

333 JJ Model Rules, 2016, Rule 56(8).
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punishable crimewith up to seven years of rigorousimprisonment and afine
of up to one lakh rupees.®*

iii. Whoever sellsintoxicating liquor, narcotic drugs or psychotropic substances
or tobacco products within 200 meters of a Child Care Institution or any
other home registered or recognized under the JJ Act, or the office of a
Committee or a Board shall be punished as per section 77 of the Act.3®

When a child is found to be under the influence of or addicted to intoxicating
liquor, tobacco, psychotropic substances or narcotic drugs, the concerned JJB or
CWC must pass appropriate orders concerning the rehabilitation and de-addiction
of the child.®*®

b. Using a child for vending, peddling, carrying, supplying or smuggling any
intoxicating liquor, narcotic drug or psychotropic substance.

Section 78 of the Act criminalizes personswho use achild for vending, peddling,
carrying, supplying or smuggling any intoxicating liquor, narcotic drug or
psychotropic substance. A child who has committed an offence under section 78
of the Act will befirst produced before aJJB who may then determinethe childto
be achild in need of care and protection upon which the case will be transferred
to the CWC.

In addition to the JJ Act, the Cigarettes and Other Tobacco Products (Prohibition
of Advertisement and Regulation of Trade and Commerce, Production, Supply
and Distribution) Act, 2003 [COTPA] also prohibitsthe sale, offering for sale or
permitting a sale of cigarettes and other tobacco products to a person under the
age of 18 years.®” The Act also prohibitsthe sale of cigarettes and other tobacco
products within 100 yards of any educational institution.3®

Dos and Don’ts

e Where an offence is committed under section 77 and 78 of the JJ Act the
police shall enquire as to how the child came under the influence of, or
possession of such intoxicating liquor or narcotic drugs or psychotropic
substances or tobacco products and shall register an FIR forthwith.3®

e Whereachildisfound under theinfluence of anintoxicating liquor, anarcotic
drug or a psychotropic substance or has been administered any of the above
substances, the child must immediately be produced beforea JJB or CWC as

334 JJ Model Rules, 2016, Rule 56(9).

35 JJ Model Rules, 2016, Rule 56(10).

3% JJ Model Rules, 2016, Rule 56.

37 COTPA, Section 6(a).

3% COTPA, Section 6(b).

3% JJ Model Rules, 2016, Rule 56(1) and 57(1).
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relevant inthe case. Whereachildisnot in position to be produced, immediate
medical attention must be given.

Where a child is found to be addicted to a substance, the child must
immediately be brought before a CWC for rehabilitative and de-addiction.

» Reference to section 6 of the Cigarettes and Other Tobacco Products Act
(Prohibition of Advertisement and Regulation of Trade and Commerce,
Production, Supply and Distribution), 2003 must be made in the charge-
sheet where relevant.

4.2.4 Exploitation of a child employee

Section 79 criminalizes acts of exploitation of a child employee. Exploitation
included acts of ostensible engagement of achild and keeping the child in bondage
for the purpose of employment or withholding the child’s earnings or using the
child’s earning for one’s own purpose (also refer Chapter 3 on Child Labour). It
should be noted here that the JJ Act, 2015 uses the term “ child” which is defined
to mean a person who has not completed 18 years of age.>*

Dosand Don’ts

» Referenceto Section 79, JJ Act, 2015, should be added to the charge-sheet
in al cases involving a violation of the Child and Adolescent Labour
(Prohibition and Regulation) Act, 1986.

4.2.511legal Adoption and other adoption-related offences

Apart from the Hindu Adoption and Maintenance Act, 1956, adoptionsin India
can only take place as per the procedures prescribed under the JJ Act, 2015, JJ
Model Rules, 2016, and the Adoption Regulations, 2017. Any person or
organization offering, giving or receiving any child (who isorphaned, surrendered
or abandoned) for the purpose of adoption without following the procedure under
the JJ Act is said to commit an offence under section 80 of the Act. Where such
an offence is committed by a recognized adoption agency, apart from criminal
sanctions, the registration and recognition of the agency under the Act will also
be withdrawn for aminimum period of one year.3*

Where an orphan, abandoned or surrendered child isfound to be offered or given
or received for adoption purpose without following the procedures under the JJ
Act, the police may on its own or on receipt of information register an FIR.3#

0 33 Act, 2015, Section 2(12).
%1 JJ Act, 2015, Section 80.
%2 3 Model Rules, 2016, Rule 58(1).
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Apart fromillegal adoption, it isalso an offence for the relevant stakeholdersin
the system to omit taking necessary steps towards ensuring the adoption of
orphaned and abandoned children. Section 65(4) of the JJ Act makesit an offence
for Specialised Adoption Agencies for failure to take steps towards getting an
abandoned or orphaned child legally free for adoption, or failure to conduct a
home study, or failure to obtain an adoption order in accordance with the Act,
Model Rules and Adoption Regulations.

Similarly, under Section 66 of the JJAct, failure onthe part of registered institutions
not recognized as Specialised Adoption Agenciesin ensuring that all orphaned,
abandoned or surrendered children under their care are reported, produced and
declared legally free for adoption would attract a fine and can also result in de-
recognition if the provisions are persistent flouted.

Dos and Don'ts

e Whereinformation hasbeen received regarding anillegal adoption, the police
must filean FIR immediately.

e Achildgiveninillegal adoption must be produced before the CWC as soon
aspossible.

e Care must be taken to assure the child that he/she is not being arrested for
any offence.

e Thechild may express reluctance to separate from the adoptive parents. All
care should be taken to deal with the child in a sensitive manner. Assistance
can be taken from social workers or NGOs in this matter.

e Wheretheillegal adoption hastaken placeinlieu for any kind of payment or
consideration, it will al'so be an offence under section 81 of the JJAct, 2015
criminalising the sale and procurement of children.

*  Where the illegal adoption took place before the JJ Act, 2015, came into
force, the child may be produced before the Child Welfare Committee. As
no retrospective effect can be given to penal provisions, the parents cannot
be charged under the JJ Act, 2015, but other relevant provisions under the
IPC may be invoked against them.

4.2.6 Sale and Procurement of Children

Section 81 of the Act criminalizes the buying and selling of children for any
purpose. Where such an offence is committed by a person having charge of the
child or by employees of a hospital or nursing home or maternity home, the
punishment is more severe.

Dos and Don'ts

¢ Whereinformation has been received regarding buying and selling of children,
the police must file an FIR immediately
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*  Wherepayment or any consideration has been exchanged inlieu of adoption,
it shall be considered to be an offence under section 81 of the Actand an FIR
must be filed immediately.

e A child being subjected to sale must be produced before the CWC
immediately.

*  Theperpetrators of the offence must be apprehended based on the statement
of the child. The perpetrators may be the child’ s biological parents.

4.2.7 Corporal Punishment

The JJAct addresses corporal punishment within child careinstitutions as defined
inthe Act toinclude Observation Homes, Special Homes, Children Homes, Open
Shelter, Place of Safety, Specialised Adoption Agencies, and Fit Institutions as
recognized by the JJB and CWC. Section 82 of the JJ Act prohibits persons-in-
charge or those employed at a child care institution from subjecting a child to
corporal punishment in order to discipline a child. The term ‘corporal
punishment’ 3 refers to “subjecting a child to any physical punishment that
deliberately causes pain to achild asretaliation for something the child has done
or as away of disciplining or reforming the child.”** While the offence attracts
only a fine when committed the first time, subsequent offences can attract
imprisonment. The CWC can give directions to the police after an inquiry into a
complaint of abuse of achild ina CCl.3*®

Apart from criminal sanctions, a person convicted under this section can be
dismissed from service and debarred from working directly with children.*®
Managements of child-care-institutions are mandated to cooperate with inquiries
under the law. Failure to do so can result in persons-in-charge of the institution
facing criminal prosecution.®’

Note:

e The police may receive a complaint regarding an offence under section 82
from achild in addition to other persons.

* A Child Welfare Police Officer can be directed by a Judicial Magistrate
receiving the complaint to investigate the offence.

e Wheretheinstitution does not cooperate with the investigation and inquiry,
the Judicial Magistrate of the First Class may take cognizance of the matter
or direct thefiling of an FIR against the person in-charge of the management
of theinstitution.®#

33 33 Act, 2015, Section 2(24).

34 d.

345 JJ Act, 2015, Section 30(xvi).

346 JJ Act, 2015, s.82(2).

347 JJ Act, 2015, s.82(3).

34 JJ Model Rules, 2016, Rule 60(7).
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*  Whereaninstitution does not cooperate with theinquiry or comply with the
orders of the Board or Committee or a court or the state government may
make regarding a complaint of acorporal punishment, the person-in-charge
of the institution may be charged under section 82(3) of the JJ Act, 2015.

Protection of Children in Institutionsfrom Corporal Punishments

e A complaint box is mandatorily required to be placed in every institution.®*

e The complaint box must be opened in the presence of a representative of the
DCPU once a month.>

e All the complaints received must be forwarded to the Judicial Magistrate of
First Class nearest to the Child Care Institution.

e Copiesof thecomplaint must also be forwarded to the JJB/CWC.The JJB/CWC
receiving the complaint will require to make orders to ensure the safety, well-
being and medical treatment (where required) of the child victim. The Board or
the Committee may also consider transferring the child to another Child Care
Institution in the best interest of the child victim.

4.2.8 Use of child by militant groups or other adults

Section 83 criminalizestherecruiting or using of any child by amilitant group or
outfit for any purpose. It further prohibits adults and groups of adults from using
achildforillegal activities.

A ‘child soldier’ may be achildin conflict with thelaw or achild in need of care
and protection depending on several factors including the circumstances of the
case. Section 2(14)(xi) of the JJ Act classifiesall children who are avictim of or
have been affected by any armed conflict, civil unrest or natural calamity aschildren
in need of care and protection. Where such a child has been produced before the
JJIB, the JJB after an inquiry may decide that the child isa‘child in need of care
and protection’ and transfer him/her to the a CWC instead.®! In addition, or in
the alternative, the JJB may pass directions for rehabilitation, safe custody and
protection of the child and transfer the child to afit facility which hasthe capacity
to provide appropriate protection to the child. The JJB may also consider
transferring the child to another District or State to ensure the protection and
safety of the child.®?2

349 JJ Model Rules, 2016, Rule 60(2).
30 JJ Model Rules, 2016, Rule 60(3).
%1 JJ Model Rules, 2016, Rule 9(3).
352 |d
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Child Soldiersin India

Therecruitment of child soldiersand theinvolvement of childrenin armed conflict
remain rampant and largely unchecked in India especially in conflict-prone areas
with even governments complicit in such recruitment.

Figures estimate that at least 5,000 child soldiers are involved in several conflict
zones in India with both governmental and rebellion groups recruiting them. 3

Children are often recruited in conflict-zones under obsolete legal provisions
permitting appointment of persons under the age of 18 years such as section 17 of
the Police Act, 1861 which permits Magistrates to appoint residents as ‘ Special
Police Officers’ during difficult law and order situations.®* Similarly, provisions
of the Madhya Pradesh Police Regulation allegedly permitted the appointment of
hundreds of ‘boy orderlies’ under the age of 18 years.** Reports also indicate that
the Government of Chhattisgarh in 2011 recruited more than 300 children as
‘Balrakshaks' into the state police force on ‘ compassionate grounds’ in caseswhere
the children had lost their parents to illness or Maoist attacks.®*

Involvement of children in armed forced is a leading factor in the high dropout
rates in children in the region with 46% of boys and 45% of girls dropping out of
school between the ages of 6 to 11 years. In comparison the national average
stands at 31% for boys and 25% for girls.®’

Dos and Don’ts

On apprehending achild, ascertain if the child committed the crime alone or
inagroup.

If the crime was committed along with a group of adults, ensure that it is

highlighted in the Social Background Report to be submitted to the Juvenile
Justice Board.*®

Lodge a FIR and arrest persons who may have used the child to commit
illegal activities based on the child’ s statement.

33 India’s Child Soldiers: Government defends officially designated terror groups' record on the
recruitment of child soldiers before the UN Committee on the Rights of the Child, Asian Centre for
Human Rights [2013], p.3, available at http://tbinternet.ohchr.org/Treatiessf CRC-OP-AC/
Shared%20Documents/Ind/INT_CRC-OP-AC_ICO_Ind_15714_E.pdf

®41d, at p.8.

355 Id

6 |d, at p.9.

357 INDIA: Between the rock and a hard place — children in armed conflict, [2013] available at
http://alrc.asialindia-between-the-rock-and-a-hard-place-children-in-armed-conflict/

011) 7 SCC 547

3% JJ Model Rules, 2016, Rules 8(1) and 8(5) and Form 1.
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Arrangefor the child to be screened for alcohol and substance abuse with the
aid of the Social Worker attached to the SIPU or the Social Worker attached
to the DCPU.

In case of injuries, the child may requireimmediate medical care and attention,
which must be taken care of by the police without any delay.

4.2.9 Kidnapping and abduction of a child

Section 84 deal s with kidnapping and abduction of children and providesthat all
the offences provided for between Sections 359 to 369 of the IPC would be an
offence under the JJ Act when committed against a child. Accordingly, the
following acts are prohibited:

Kidnapping from India: Conveying achild beyond the limits of Indiawithout
the consent of the child or a person authorized to consent on behalf of the
child.®®

Kidnapping from lawful Guardianship:Taking of enticing a child out of the
lawful guardianship without the consent of the guardian.3®

Abduction: Compelling or inducing a child by deceitful means to go from
any place.’!

Kidnapping or maiming a minor for the purposes of begging: Kidnapping a
minor by aperson who isnot the lawful guardian or obtaining custody of the

childin order to have the child employed or used for the purpose of begging.*?
The provision also criminalizes maiming of achild so that the child may be
employed or used for begging.® Where a person who is not the lawful
guardian usesthe child for begging, it will be presumed that he has kidnapped
or obtained custody of the child for begging.

Kidnapping or abducting in order to murder: Kidnapping or abducting achild
for the purpose of murdering the child or disposing achild in amanner where

the child isin danger of being murdered.®®®

Kidnapping for ransom: Kidnapping or abducting any person or keeping a
person in detention after such kidnapping or abducting and threatens or causes
or gives reasonabl e apprehension of causing death or hurt to such personin
order to compel the Government or any foreign state or international inter-

359 1PC, Section 360.
360 |PC, Section 361.
361 |PC, Section 362.
362 |PC, Section 363A(1).
363 |PC, Section 363A(2).
364 |PC, Section 363A(3).
365 |PC, Section 364.
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governmental organisation or any other person to do or abstain from doing
anything or to pay aransom.®

»  Kidnapping or abducting with intent secretly and wrongfully to confine person:
Kidnapping or abducting a child with intent to cause the child to be secretly
and wrongfully confined.®"

» Kidnapping, abducting or inducing child to compel her marriage, etc:
Kidnapping or abducting a child with the intention or knowledge that sheis
likely to be compelled to marry a person against the child’ s will, or so that
the child may be forced or seduced to illicit intercourse.®®

»  Procuration of minor child: Inducing achild through any meansto from any
place or to do any act with the intention that or knowing that it islikely that
such child will beforced or seduced toillicit intercourse with ancther person.®®®

»  Importation of girl from foreign country: Importing into Indiafrom any country
or from the state of Jammu and Kashmir any child with theintent of or knowing
that child islikely to be forced or seduced to illicit intercourse with another
person.®”°

e Kidnapping or abducting in order to cause grievous hurt, slavery, etc.:
Kidnapping or abducting a child with the intention of subjecting the child to
grievous hurt, slavery, unnatural lust of a person. It is also an offence to
kidnap or abduct with the intention of disposing off such achild in amanner
whereitislikely that achild will be subjected to the above acts.*™

*  Wrongfully concealing or keeping in confinement, kidnapped or abducted
child: Concealing or confining achild who the person knowsto having been
kidnapped or abducted.®"

»  Kidnapping or abducting child with intent to steal from the child: Kidnapping
or abducting a child with the intention of taking dishonestly any movable
property from the child.’

Several complaints of kidnapping arise in elopement cases where a child may
have left homewith aboyfriend/girlfriend. Aggrieved parents (of thegirl in most
cases) file kidnapping charges against the boy and/or his family in addition to

366 | PC, Section 364A.
367 | PC, Section 365.
368 | PC, Section 366.
369 | PC, Section 366A.
370 | PC, Section 366B.
371 |PC, Section 367.
372 |PC, Section 368.
373 |PC, Section 369.
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charges under the POCSO Act. The Supreme Court in several cases such as
Varadarajan v. Sate of Madras®* have recognized that such cases where the
child leaves his/her parent or guardian willingly, no offence of kidnapping is
attracted.

Parental Child Abduction

A prevalent global trend posing an emerging concern in India is the incidence of
‘parental child abduction’ or ‘inter-parental abduction’ which refers to the taking of
custody of a child and moving the child to a place away from the child’'s habitual
residence by aparent and thereby effectively restricting the other parent from exercising
lawful custody or visitation.

This phenomenon also presentsacrisisat an international level leading to the adoption
of the Convention on the Civil Aspectsof International Child Abduction at the Hague
Convention on Private International Law in 1980. The Convention requiresthereturn
of the abducted child to the member country where the child was a habitual resident
prior to the wrongful abduction.

This Convention has not been signed by India although a domestic law on similar
lines—*Civil Aspects of International Child Abduction Bill, 2016’ is pending before
the legislature.®”™ At present, there is no uniform law on addressing this concern in
India.*"®

Dos and Don'ts

* Inseveral cases, kidnapping isapart of other offences against the child such
as POCSO Act, ITPA, etc. Such offences must be added in the charge-sheset
although the complaint filed may only state kidnapping.

e Whereachild isunwilling to accompany the police, care must be taken not
to forcefully take the child. The help of a social worker or an NGO may be
sought in this regard.

e A child unwilling to return to the parental home should be produced before
the Child Welfare Committee who will then decide on the placement of such
achild.

374 AIR 1965 SC 942
3% Sofi Ahsan, Behind India’s unease with a global child abduction law, THE INDIAN ExPRESs
[Aug 4, 2017], available at http://indianexpress.com/article/explained/behind-indias-unease-with-
a-global -child-abduction-law-4781318/
%6 Amit Anand Choudhry, NRIs move SC for law to deal with ‘parental abduction’ cases; Court
issues notice to Centre, Times oF Inpia [Dec 1, 2017]
https://timesofindia.indiatimes.com/nri/other-news/nris-move-sc-for-law-to-deal -with-parental -
abduction-cases-court-issues-notice-to-centre/arti cleshow/61884087.cms
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4.2.10 Offences committed on children with disabilities

Section 85 penalizes offences committed against children with disabilities. Where
any person commits any of the above offences against a disabled child, then the
person shall beliable to twice the prescribed punishment. The Rights of Persons
with Disabilities Act, 2016 [The RPD Act] defines a person with disability asa
person with “long term physical, mental, intellectual or sensory impairment which,
in interaction with barriers, hinders hisfull and effective participation in society
equally with others”.

The RPD Act in section 92 prohibits acts of atrocities against persons with

disabilities. In this regard the provision prohibits:

i. Intentional insulting or intimidation with the intent to humiliate a person
with disability in any place with public view;*””

ii. Assaulting or using forceto any person with disability with intent to dishonour
him or outrage the modesty of awoman with disability;3®

iii. Voluntarily or knowingly denying food or fluids to a person with disability
whom the offender has actual charge or control over;3™®

iv. Sexual exploitation of adisabled woman or child by apersoninapositionto
dominate the will of the woman or child.3®

v. Voluntarily injures, damages, or interferes with the use of any limb or sense
or any supporting device of aperson with disability;!

vi. Performing, conducting or directing any medical procedure to be performed
on awoman with disability which leadsto or islikely to lead to termination
of pregnancy without her express consent except in cases where medical
procedure for termination of pregnancy is donein severe cases of disability
and with the opinion of a registered medical practitioner and aso with the
consent of the guardian of the woman with disability.*?

Committing any of the above offences against a child with disability will
automatically also constitute an offence under section 85 of the JJ Act.

In addition to making provision for offences, the RPD Act also empowers the
Executive Magistrate to providefor protective custody and maintenance of persons
with disabilities who has been or likely to suffer abuse and exploitation.

877 RPD Act, Section 92(a).
378 RPD Act, Section 92(b).
379 RPD Act, Section 92(c)
30 RPD Act, Section 92(d)
31 RPD Act, Section 92(e)
%2 RPD Act, Section 92(f)

33 RPD Act, Section 7(3)
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Dos and Don'ts

e Thepolicemust inform the child and the family regarding avail able protection
under the RPD Act through an application to an Executive Magistrate.
Additionally, the police must inform of the nearest organisation or institution
working for rehabilitation of personswith disabilities, theright to free legal
aid, and the right to make a complaint under the RPD Act.

e A childwith disability may require assistance for mobility (eg. Wheelchair)
and arrangements must be madein thisregard.

e Certain children with disability may require aspecial educator or interpreter
to communicate and the police should procure alist of special educatorsand
interpreters from the DCPU to avail assistance when necessary.

4.2.11. Disclosure of Identity of the Child

Section 74 of the JJ Act penalizes the disclosure of the identity of the child. It
prohibits the reporting in any newspaper, magazine, news-sheet or audio-visual
mediaor any form of communication regarding any inquiry or judicia procedure
disclosing the name, address, school or any particular which may lead to the
identification of a child in conflict with the law or a child in need of care and
protection. Such disclosurein permissible by the JJB or CWC for reasons recorded
in writing where the best interest of the child warrant it.%

Itisalso an offence under the provision for the police to disclose about the record
of achild for use as a character certificate or otherwise where the case has been
disposed off or closed.*®

A similar provision isprovided for in the POCSO Act and the IPC. Section 23 of
the POCSO Act specifically for victims of child sexual abuse wherein thereisa
prohibition on reporting by mediawhich disclosestheidentity of the child (such
asname, address, photography, school, neighbourhood, family details, etc.) unless
specia permission is received in this regard from the Special Court permitting
the disclosureinthe best interest of the child. Additionally, no personis permitted
to make any reports or present comments on any child in any form of media
without complete and authentic information that has the effect of lowering the
reputation or infringing upon the privacy of the child.

Section 228-A of the IPC also prohibits the publishing or printing of the name or
any information which will disclose the identity of any person against whom an

384 JJ Act, 2015, Section 74(1) of the JJ Act, 2015
385 JJ Act, 2015, Section 74(2) of the JJ Act, 2015
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offence of rape as provided for in section 376, 376A, 376B, 376C or 376D of the
IPC has been committed or alleged to have been committed.

Where an offence has been committed under section 23 of the POCSO Act
described above, the publisher or owner of the media, studio or photographic
facility will beheldjointly and severally liablefor the act/omission of hisemployee.

Dosand Don’ts

»  Thepolice must take great care to ensure that the victim is not re-victimised
by sensitive handling of information and ensuring that private information of
the child is not disclosed through the course of the investigation.

e The police should not disclose information about the case involving a child
for the purpose of character certificateif the case hasbeen closed or disposed.

e All relevant charges that may be applicable under section 228-A of the IPC
or the POCSO Act must be added to the charge-sheet.

4.2.12. Mandatory Reporting

Section 32 of the JJ Act mandates that all individuals including the police, any
organisation, and other authorities must upon finding and taking charge, or being
handed over of a child found without a guardian, or child who claims to be
abandoned or lost, or claimsto be an orphan without family support, immediately
report the matter to:

a. thepolice
b. aChild Welfare Committee
c. aDistrict Child Protection Unit

Inthe alternative, the person finding the child may handover the child to aregistered
child care institution. Such reporting must be done within 24 hours of finding a
child. Thisinformation will then be uploaded upon aspecially designed portal in
accordance with specifications made in this regard by the Central Government.

A similar provision is provided for in section 19(1) of the POCSO Act wherein
any person (including the child), who has apprehension that an offence under the
POCSO Actislikely to be committed or has knowledge that such an offence has
been committed must provide information to the police. Failure to report the
commission of an offenceisan offence under the Act. However, the POCSO Act
prohibits the prosecution of children for failure to report the commission of an
offence.®®

3 POCSO Act, Section 21(3).
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4.2.13 False complaint and Falseinformation under POCSO Act

The POCSO Act under section 22 prohibits any person from making a false
complaint or providing fal seinformation against a person in respect of an offence
committed under section 3, 5, 7, and 9 of the POCSO Act dealing with penetrative
sexual assault and sexual assault solely with the intention to humiliate, extort or
threaten or defame him. Noliability isincurred in respect of information givenin
good faith.®"

The POCSO Act prohibits the prosecution of achild for making afalse complaint
or providing falseinformation regarding the commission of an offence under the
POCSO Act.*®

4.2.14 Abetment of suicide of a child

Section 305 of the IPC provides punishment for abetment of suicide of a child,
insane person or intoxicated person.

4.2.15 Sale of Obscene Objectsto Young Persons

Section 293 of the |PC prohibitsthe sale, letting for hire, distribution, exhibition
or circulation of any obscene object to any person below the age of 20 years.

Dos and Don'ts

* Inaddition to section 293 of the IPC, other chargesmay also apply depending
on the circumstances of the case. The police must ensure that al applicable
charges are added.

*  Wherethe said object was distributed or sold with a sexual intent to achild
below 18 years, the act will also constitute the offence of sexual harassment
under section 11 of the POCSO Act.

e Where the obscene object was distributed to the child through the use of
electronic communication, charges under the Information Technology Act,
2000 will also apply. (See Chapter 5 on Cyber Offences Against Children)

*  Where the object portrays a child in a sexualy explicit manner, charges of
child pornography charged under the POCSO Act and the Information
Technology Act, 2000 will be applicable. (See Chapter 5 on Cyber Offences
Against Children)

4.2.16 Abetment of Offences

Abetment of any of the offences under the JJ Act attracts the same punishment as

387 POCSO Act, Section 19(7)
388 POCSO Act, Section 22(2)
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committing the offence itself.®® A similar provision is contained in the POCSO
Act in section 17 and section 109 of the IPC which provide that any person who
has abetted the commission of an offence will be punished with the punishment
provided for that offence.

4.3 Procedurein case of Offences committed against Children

When an offence is committed against a child, the criminal justice system is set
into motion and the procedureslaid out in the Code of Criminal Procedure, 1973
and the Indian Evidence Act, 1872 and the Indian Penal Code, 1860 come into

play.
WHAT HAPPENSAFTER THE COMMISSION OF AN OFFENCE AGAINST
A CHILD?
CRIMINAL PROCEDURE Procebpure FOR CARE AND PROTECTION

Recording of Information = Production before CWC if the child requires
State care and protection

Investigation L . .
= Determination of Placement: Restoration with
Trial parent/guardian or Institutionalisation if itisin
the child’ sbest interest and asameasure of last
Sentence
resort
Compensation = Rehabilitation: Institutional and Non-
Institutional Care, preparation of Individual
Care Plan, etc.

= Follow-up and After-care

4.3.1 Complaint

Thefirst step usually involvesthefiling of acomplaint. A complaint regarding an
offence committed against a child can be made by:3%®

@ *® a0 o

Child

Family

Guardian

Friend

Teacher
Childlineservices

Any other individual or institutions or organizations, including CWC or JJB
concerned

38 |PC, Section 87.
3% JJ Model Rules, 2016, Rule 54(1).
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Pleaserefer section 1.1 for the detailed criminal procedureto be followed in case
of offences against children; and the various duties imposed upon the different
stakeholdersin the criminal justice system; and the general normsfor facilitation
of care and protection by the Police.

4.4 FAQs

* Avregistered orphanageinformsthe policeregarding thearrival of anew
infant at their institution after being abandoned by themother whowasa
14-year old girl? Should she be charged under Section 317, IPC for
abandonment of child and section 75 of the JJ Act for cruelty to child?

Although the IPC and JJ Act criminalise abandonment of a child, the JJ Act
provides an exception for biological parents who have abandoned their child due
to circumstances beyond their control.*! Further, the 14 year old mother here
would be avictim of aggravated penetrative sexual abuse under the POCSO Act.
The mother should thus be assessed to see if sheis a child in need of care and
protection to take further steps. Information regarding the commission of achild
sexual abuse must be informed to the CWC.

e 16- year old Savita eloped with 17-year old Vinay and got married
without the consent of their parents. Savita's parents file charges of
kidnapping. Can the police arrest Vinay?

Where achild hasleft the custody of her guardianswillingly, it would not amount
to kidnapping. Vinay can be arrested for offences under the POCSO Act. The
police may produce Savita before the CWC who will decide upon the further
course of action if Savitarefusesto return to her parental home.

e Vinay is a 14 year old child with speech impairment residing at a
Children’s Home for Boysin Lucknow. Vinay’s teacher who comesto
the Home to teach the boys severely reprimands Vinay for failingin a
test and hitshim with ascalein front of the other students. A complaint
regarding theincident is made through the use of the complaint box in
the Home. During inquiry the superintendent states that the teacher
wasonly disciplining thechild and preparing him to passhisBoar d exams
the following year. Can theteacher be charged with an offence? If yes,
under what provisions?

Corporal punishment by personsemployed in aChild-Care Institution is prohibited
under the JJ Act even where the punishment is administered for the purpose of
disciplining. The act of the teacher would constitute an offence under section 82
of the JJ Act. Further charges will also be applicable under section 92(a) of the

391 33 Act, 2015, Proviso to Section 75
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Rights of Personswith Disabilities Act, 2016 and relevant portions of the IPC. In
addition to these charges, depending on the extent of the role played by the
Superintendent of the Home, he may be charged under section 75 of the JJAct for
exposing achild under his careto an act of cruelty.

» A child hasbeen rescued from the streets, however, the police find that
noneof the CWC membersaresitting on that day. What must the police
doin such cases?

Where achild isrescued during late hours or at night, the child may be admitted to
aChildren’sHome in thevicinity prior to being produced before the CWC. As per
Rule 16(6) of the JJ Model Rules, 2016 at |east one member of the CWC must be
availableat al timesfor any emergency and in order to i ssue appropriate directions
to the SJPU or local police. For this purpose, the Chairperson of the CWC must
create a monthly roster of the CWC members who shall be available at al days
including Sundaysand holidays. Thisroster isto be circulated to al police stations,
Chief Judicial Magistrate/ Chief Metropolitan Magistrate the District Judge, the
District Magistrate, the Board, the District Child Protection Unit and the SIPU.

»  Achildvictim of beggingisrescued from atemplepremise. Upon questioning,
the child reveals that he was abducted by a group from the neighbouring
statein order to beg. Beforewhich CWC must the child be produced? Does
he haveto betaken to the CWC from the place of origin of the child?

Irrespective of the place of origin of the child, the police must first promptly
produce the child before the CWC which hasjurisdiction in the areain which the
child wasrescued. During theinquiry beforethe CWC, if it isfound that the child
is from a place outside their jurisdiction, it may after a consultation with the
CWC in the child’s home district choose to order for atransfer to that CWC.3%
Such transfer must be made in consideration of the best interests of the child.
Wherethetransfer involvesan inter-state transfer, the CWC must handed over to
the CWC in the home district of the child where convenient or to the CWC of the
capital city of the home State.**

Once a CWC has ordered for a transfer, the SIPU will be ordered to escort the
child within 15 days of receiving the order.®* Further, where the child to be
transferred is a girl child, the child must be accompanied by a woman police
officer.®® Such transfer must accompany atransfer of all relevant documents.®®

392 33 Act, 2015, Section 95(1)
3% |d., Proviso to Section 95(1)
394 33 Act, 2015, Section 95(2)
395 |d

3% JJ Act, 2015, Section 95(1)
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Chapter 4, Annexure 2: Significant Court Rulings
e Bachpan Bachao Andolan v. Union of India, WP No. 906 of 2014

This caseswasinstituted by way of awrit petition by the NGO, Bachpan Bachao
Andolan in order to draw attention to the increasing use of drugs and alcohol
amongst children in India. The Supreme Court was prayed to issue ordersto the
Government to formulate and implement a national action plan to address this
concern, incorporate important information in thisregard in school curriculums,
establish de-addiction centres, etc.

Through the course of the hearings the Supreme Court observed that although
various arms of the governments had taken initiative to deal with substance abuse
and addiction amongst children, there was a lack of a comprehensive national
plan.

The Supreme Court initsfinal order directed the Union government to:
a. Complete anational survey to determine the extent and patterns of abuse

b. Generate anational level database with reliable information on factors such
high-risk populations, vulnerabl e states, etc.

c. Formulate and adopt a comprehensive national plan within a span of four
months

d. Adopt specific content in school curriculums under New Education Policy
(NEP)

= Nandini Sundar v. Union of India, [2011] 7 SCC 547

This case dealt with the role of the State of Chhattisgarh in the mass violation of
human rights perpetuated in the context of the civil unrest and Maoist activitiesin
the state. Part of these serious allegations included the recruitment of civilians
including children under the age of 18 years as ‘ Specia Police Officers (also
known as Koya Commandos).

Through the course of the case it emerged that these children were recruited under
s.17 of the Police Act, 1861 as special police officers (SPOs) asthe provision did
not specify any age restriction. The provision empowers Magistrates to appoint
residents of the neighbourhood as SPOs during difficult law and order situations.
Theseyouth aretrained extensively in the use of firearmsand deployed in conflict
areas under the leadership of the local police.

The Supreme Court lamented the state of affairsin the state and observed that:

“Itisnow clear to us, asalleged by the petitioners, that thousands of tribal
youth are being appointed by the State of Chhattisgarh, with the consent of
the Union of India, to engage in armed conflict with the Maoi sts/Naxalites...
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It isalso equally clear to us, as alleged by the petitioners, that the lives of
thousands of tribal youth appointed as SPOs are placed in grave danger
by virtue of the fact that they are employed in counter-insurgency activities
against the Maoists/Naxalites in Chattisgarh. The fact that 173 of them
have “ sacrificed their lives’ in this bloody battle, as cynically claimed by
the Sate of Chhattisgarh inits affidavit, is absolute proof of the same.”

The Supreme Court called for the immediate disbanding of such SPOs and
pronounced such appointments as unconstitutional.

e Parents Forum for Meaningful Education v. Union of India, AIR 2001
Delhi 212

The petitioner organisation comprising of parents of school children petitioned
the Delhi High Court challenging aprovision of the Delhi School Education Rules,
1973 which prescribed detention breaks, corpora punishment, fine, expulsion,
rustication, etc. methodsfor the purpose of disciplining students. In particular the
impugned rule permitted corporal punishmentsthrough the use of cane up on the
student’s hand with alimit of ten strikes in cases of persisting impertinence or
rude behaviour towardsthe teachers, physical violence, intemperance and serious
form of misbehaviour with other students.

The parents' group alleged before the Court that such a rule was illegal and
unconstitutional. The Court considered various constitutional law provisions, the
guarantees under the United Nations Convention on the Rights of the Child.
Further, considering various studies on the impact of physical force on children,
the court observed that “[b]rutal treatment of children can never incul cate discipline
in them. Obedience exacted by striking fear of punishment can make the child
adopt the same tactics when he grows up for getting what he wants.” 42 Making
the above observation, the court struck down the rule as unconstitutional and
directed the state to ensure that “ children are not subjected to corporal punishment
in schools and they receive education in an environment of freedom and dignity,
free from fear.” 4%

Chapter 5— Cyber Offences Against Children
5.1 TheContext

Around 400 million peoplein India(i.e., approximately onethird of the population)
are estimated to use the Internet.** Although theinternet penetration ratein India
is comparatively lower than other countries, it has still demonstrated one of the

40Ld. at para 43 and 444.

402 Parents Forum for Meaningful Education v. Union of India, AIR 2001 Delhi 212 at para 19.
403 1d. at para 28.

404 Internet in India 2016, IAMAI & KANTAR IMRB Report, p.3, available at http://
bestmediai nfo.com/wp-content/upl 0ads/2017/03/I nternet-in-1ndia-2016.pdf
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highest rates of cyber offending, particularly in relation to online child
pornography. It isestimated that in Indiaevery 40 minutes a pornographic video
is created and 35-38% of such videos feature children.*®

The anonymity and ease offered by the internet makes commission of crimes
much easier and detection of these crimes that much more challenging. For
instance, the media widely reported regarding an online game - ‘Blue Whale’
which purportedly targets children and induces them to commit suicide after
performing avariety of ‘challenges’ .*% Despite more than 5 deaths of teenagers
in Indiabeing allegedly linked to the gamein 2017,%" and several more deaths of
children world over, governments have still been unable to even confirm the
existence of the game® illustrating the difficulty of investigation in cases of cyber
crimes.

The rate of offending with respect to other online crimes specifically against
children such asbullying or online grooming, which refersto the cultivation of an
onlinerelationship with achild for sexual purpose, isless clear dueto the absence
of statistical data.

Cyber Offences under the Information Technology Act, 2000 in the year 2016

Total Offences under the IT Act 8613

Offences relating to the publication or transmission of 934

obscene or explicit content

Offences relating to obscene or sexual representation of children. 17
Offences under the |PC*°

Sexual Harassment of Children (under section 354A) 3350

Stalking of achild (under section 354C) 1020

405 Shashank Shekhar, India has one of world’s worse rates of online child pornography despite
crackdown, cyber expertsreveal [Daily Mail 5 Sep 2017], available at http://www.dailymail.co.uk/
indiahome/indianews/article-4855694/India-world-s-worse-rates-online-child-
pornography.html#ixzz4tBJ3jkuk

46 What is Blue Whale Challenge, THE InDIAN Express [Oct 21, 2017], available at http://
indianexpress.com/article/what-is'what-is-the-blue-whal e-chal lenge/

407 Blue Whale Challenge: These are the f suspected cases in India, THe InpiaAN ExPress [Oct 21,
2017] available at http://indianexpress.com/article/india/blue-whal e-challenge-these-are-the-
suspected-cases-india-4798745/.

4% Bhairavi Prakash, Myth of the Blue Whale game, Tre Hinou [Oct 8, 2017] available at http://
www.thehindu.com/education/myth-of-the-blue-whal e/article19818341.ece.

49 National Crime Records Bureau, Crime in India— 2016, Table 9A.2.

410 National Crime Records Bureau, Crime in India— 2015, Chapter 6, pg 99,100.
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Although it is not known how many of the above offences listed under the IPC
were committed using internet technology, it isindisputablethat therisein internet
and el ectronic communication has given riseto anew category of offencescreating
anew landscape of vulnerability in children.

5.2 Legal Framework on cyber offences against children

The provisionswhich may be applicablein casesof cyber offencesagainst children
find placein the following three significant legislations:

i.  ThelInformation Technology Act, 2000 [the IT Act]

ii. The Protection of Children from Sexual Offences Act, 2012 [the POCSO
Act]

iii. TheIndian Penal Code, 1860 [the IPC].

LAWS COVERING CYBER

OFFENCES AGAINST
CHILDREN
I
| | ]
A. INFORMATION B. PROTECTION OF CHILDREN C. INDIAN PENAL
TECHNOLOGY ACT, 2000 FROM SEXUA;O?;‘FENCES Acr, CODE, 1860
Publication and 1. Sexual Harassment of T
Transmission of a Child 1 1. Stalking
material depicting
children in a
sexually explicit
AHENTIET 1. Use of a child for 5 Sexual
pornographic —  Harassment
purposes

As can be seen in the above framework, certain offences are covered by more
than one legislation leading to overlapping laws. For e.g., the offence of child
pornography is covered both under the IT Act, as well as the POCSO Act.
Additionaly, different laws may prescribe different punishments for the same
offence. The police should, however, refer to al relevant provisions similarly
named offences have different elements and an act may constitute distinct offences
under different laws.

5.21 Thelnformation Technology Act, 2000

The Information Technology Act was enacted in the year 2000 with the primary
purpose of providing legal recognition and regulation of electronic commerce

197



and facilitating electronic transactions, and | Jurisdiction for Offences under
was amended in the year 2008 to deal with |thelT Act

several offences related to the use of cyber
technology. A significant addition was the
introduction of the provision prohibiting the | g offences committed outside the
depiction of children in a sexually explicit | territory of India if the offence
manner through electronic form. Theamended | involves a computer, computer
IT Act contains, in relation to objectionable | system or computer network located

TheIT Actisapplicableto persons
irrespective of their nationality and

material: in India**

a. Section 67: Punishment for publishing or transmitting obscene material in
electronic form

b. Section 67A: Punishment for publishing or transmitting of material containing
sexually explicit act, etc. in electronic form

c. Section 67B: Punishment for publishing or transmitting of material depicting

children in sexually explicit act, etc. in electronic form.

The IT Act, thus, includes general provisions prohibiting publishing and
transmission of obscene material and sexually explicit material in electronicform,
and a separate special provision criminalizing child pornography.

Section 67B of thel T Act

Section 67B, IT Act isthe key provision tackling child pornography and covers
several cyber offences besides child pornography itself. It criminalises the
following acts:

Electronic publication or transmission of material that depicts childrenin a
sexually explicit act or conduct. This includes the act of even causing the
publication or transmission of such material.

Creation (of text or digital images), collection, seeking, browsing,
downloading, advertising, promoting, exchanging, or distribution of material
which depict children in an obscene, indecent or in asexually explicit act or
conduct in electronic form.

Cultivation or enticement or inducing a child in order to have an online
relationship with one or more children for asexually explicit act or any other
offensive purpose. This covers grooming.

Facilitation of online child abuse.

Electronically recording own abuse or abuse of others relating to sexually
explicit actswith children.

LT Act, 2000, Section 75.
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Exception: The above provision creates two exceptions in favour of materia
(books, pamphlets, paper, writing, drawing, painting, representation or figurein
electronic form) which:

a. isjustified asbeing for public good in the interest of science, literature, art,
or learning or other objects of general concern; or

b. iskept or used for bonafide heritage or religious purposes.

The IT Act applies to all persons below the age of 18 years*? and is gender
neutral in nature.

5.2.2 Protection of Children from Sexual Offences Act, 2012

The Protection of Children from Sexual Offences Act, 2012 was enacted to provide
for a special law exclusively addressing sexual offences against children. The
provision on ‘ Sexual Harassment’ covered under the Act coversabroad range of
non-touch based offences. In addition, the Act also contains detailed provisions
on child pornography. A detailed overview of the offences covered under the
POCSO Act has been dealt with in Chapter 1 of Section |1.

The provisions relevant to cyber offencesin the POCSO Act have been detailed
below:

i. Prohibition of Sexual Harassment

Section 11 of the POCSO Act includes a broad range of activities, which may
constitute sexual harassment of achild. Any of the following acts committed with
asexual intent amountsto ‘ sexual harassment’:

a. Uttering aword or sound, making any gesture, exhibiting any object or part
of the body with the intention that t be heard or seen by the child.

b. Makingachild exhibit hisbody or part of hisbody in order to be seen by the
offender or any other person

¢. Showingany object to achildinany form or mediafor pornographic purposes

d. Repeatedly or constantly following or watching or contacting achild directly
or through electronic means.

e. Threatening to use any form of mediawhether real or afabricated depiction
through electronic or any modein order to show any part of the body of the
child or involvement of achild in asexua act.

f. Enticesachild for any pornographic purpose or gives gratification for this
purpose.

“2|T Act, 2000, Explanation to section 67A.
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For any of the above acts to constitute an [Note: All offencesin the POCSO
offence, it is essential that it be shown that
the acts were done with a ‘sexual intent’.
However, ‘sexual intent’ has not been defined
or elaborated by any of the provisionsin the
Act. Section 30%° of the Act creates a
presumption with regard to the mental state
of the accused and provides that where an
offence in the Act requires a certain mental
state on the part of the accused, a court must
presume that the accused possessed such
mental state. The burdento provethe absence
of such mental state ison the accused. Thus,
while prosecuting an offencerelated to rel ated
to online sexual harassment of a child, a court will presume that the acts of the
accused werein fact committed with a‘ sexual intent’ unlessthe defenceisableto
prove the contrary.

Act carry amandatory reporting
obligation requiring any person
with the knowledge of the
commission of an offence or an
apprehension that an offence
under the Act may be committed
to report the offence.**® Failure
to report the commission of an
offence may be punished with
imprisonment for up to six
months or fine or both.*4

AsthelT Act does not cover acts of cyber stalking or online harassment, Section
11 of the POCSO Act isan important provision to be invoked along with section
354A of the IPC. Section 11 of the POCSO Act makes an expressed mention of
the use of electronic meansto commit stalking.

This provision along with section 67B of the | T Act can aso beinvoked to tackle
cases of grooming of children. ‘ Grooming' refersto the process of “ establishing/
building a relationship with a child either in person or through the use of the
Internet or other digital technologies to facilitate either online or offline sexual
contact with that person.” 416

43 POCOS Act, 2012, Section 19(1).

44 POCOS Act, 2012, Section 21(1).

415 POCSO Act, 2012, Section 30 states: “30. Presumption of culpable mental state:

(2) In any prosecution for any offence under this Act which requires a culpa

ble mental state on the part of the accused, the Special Court shall presume the existence of such
mental state but it shall be a defence for the accused to prove the fact that he had no such mental
state with respect to the act charged as an offence in that prosecution.

(2) For the purposes of this section, afact is said to be proved only when the Special Court believes
it to exist beyond reasonable doubt and not merely when its existence is established by a
preponderance of probability.”

46 Terminology Guidelines for the Protection of Children from Sexual Exploitation and Sexual
Abuse, Adopted by the Interagency Working Group in Luxembourg, 28 January 2016 [pg 51],
available at http://www.ilo.org/wecmsp5/groups/public/—ed_norm/—ipec/documents/
instructional material/wecms_490167.pdf
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ii. Prohibition on using children for child pornography

Section 13 of the POCSO Act prohibits the use of children for pornographic
purposesand all actions connected and rel ated to child pornography. The provision
criminalises the use of children for sexua gratification in any form of media,
which may include an advertisement, an internet medium, any electronic form or
evenin printed form. Itisirrelevant whether the useis personal or for the purposes
of distribution.

The provision includes the following acts:
a. representation of the sexual organs of a child,

b. usage of achild engaged in real or simulated sexual acts (with or without
penetration),

c. theindecent or obscene representation of achild.

For the purposes of Section 13, the expression ‘‘use achild’’ includesinvolving
achild through any medium like print, electronic, computer or any other technology
for preparation, production, offering, transmitting, publishing, facilitation and
distribution of the pornographic material.

In addition to the above offences, Section 15 of the Act provides punishment for
storage of pornographic material involving children for commercial purposes.

Apart from the actual filming or representation of a child in a sexually explicit
manner, the Explanation to Section 13 states that acts of involving achild for the
above purposein any stage such as preparation, production, offering, transmitting,
publishing, facilitation and distribution of the pornographic material also
constitutes an offence under the provision. Where a sexual offence under the Act
has been committed upon the child while committing the offence of child
pornography, the act attracts a higher degree of punishment. (Seetable at Chapter
1, Annexure 1, for the scale of punishments provided under this provision)

Differencebetween S.67B of thel T Act, 2000 and S.13-15 of the POCSO Act

While both provisions address the crime of child pornography, there are key
differences between the scope of the two provisions as stated below.
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IT Act, 2000 (S.67B)

POCSO Act, 2012 (Ss.13, 14
and 15)

Definition of ‘child
por nography’

Materia depicting children
engaged in asexually explicit
act or conduct*” and material
depicting children in obscene
or indecent manner.*8

Using of children in material in
any medium for the purposes of
sexual gratification.
Thisincludes:

a. representation of the sexual
organs of achild;

b. usage of achild engaged in
real or simulated sexual acts
(with or without
penetration);

c. theindecent or obscene
representation of a child,
shall be guilty of the offence
of using achild for
pornographic purposes.*®

Application to
Virtual
Pornography

The interpretation is yet to emerge as to the applicability of these
lawsto virtual child pornography. Virtual Child Pornography refers
to erotic images and videos created through use of graphics and
other computer technol ogieswithout the use or involvement actual
children.

M ediums cover ed

ThelT Act as evident from the
title of the statute, covers
depictions only in the
electronic form.

The POCSO Act covers al
forms and mediums including
programme or advertisement
telecast by television channels,

the internet medium, any
electronic form or even in the
printed form.

Actscovered
under the
provision

The provisioninthe IT Act comprehensively coversall actsin
relation to online child pornography and includeswithin its ambit
even downloading, possession and browsing for pornography
through the use of an electronic medium. The Act also prohibits
other online offences against children such as enticement into an
onlinerelationship for sexual purpose and any form of facilitation
of online child abuse.

The POCSO Act addresses any form of sexual, indecent or obscene
representation of childrenin electronic form or otherwise. Storage
of child pornography is an offence only when stored for
commercial purposes.*® It does not expressly cover grooming.

47T Act, 2000, Section 67B(a).
418 |T Act, 2000, Section 67B(b).
419 POCSO Act, 2012, Section 13.
420 POCSO Act, 2012, Section15.
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IT Act, 2000 (S.67B)

POCSO Act, 2012 (Ss.13, 14
and 15)

TheIT Act criminalises the
following acts under the
provision prohibiting child
pornography:

a. publication and transmission
(or causing the publication
or transmission) of child
pornography

b. creation of texts or digital
images, collection, seeking,
browsing, downloading,
advertising, promotion,
exchange and distribution of
child pornography or any
material that

c. cultivation or enticement
or inducing children into
an online relationship
for asexually explicit act or
in an offensive manner.

d. Facilitation of online abuse
of children

e. Recording of abuse
pertaining to a sexually
explicit act with children.

The POCSO Act criminalises
thefollowing acts with respect
to child pornography:
preparation

production

offering

transmitting

publishing

facilitation

distribution

storage for commercial
purposes.

Serooo0oTye

Exceptions

An exception is created in

favour of:

a. publication in the interest
of science, literature, art or
learning or other objects of
general concern, or

b. material kept or used for
bona fide heritage or
religious purposes.

No Exception provided under
the Act.

5.2.3 Thelndian Penal Code, 1860

In respect of cyber offences against children, the following IPC provisions are

applicable:

a.  Sexual harassment (Section 354-A)
b. Stalking (Section 354-D)
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Each of these offences have been described
bel ow:

a. Sexual Harassment

Section 354-A criminalisesthe following acts
committed by aman:

i. any physical contact and advances
involving unwelcome and explicit sexual
overtures

ii. ademand or request for sexual favours

Note: Unlikethel T Act and the
POCSO Act, all sexual offences
under the IPC are not gender
neutral in nature and are mostly
applicable when committed
only against women or girl
children by aman.

iii. showing pornography against the will of awoman

iv. making sexually coloured remarks

Differ ence between Sexual Harassment in the | PC and Sexual Har assment

in the POCSO Act

It is pertinent to note here that the offence of sexual harassment has also been
covered comprehensively under the POCSO Act but several important differences
exist between them. The POCSO Act is far more specific and rigorous. Most
importantly, while the | PC takes into account the will of the woman or girl child
in question, the POCSO makes consent immaterial.

Table: Difference between Sexual Harassment in the |PC and Sexual

Harassment in the POCSO Act

Section 11 POCSO Act

Section 354-A |PC
Actscovered The IPC covers both touch
and non-touch based
harassment.
Gender of Applicable only to women
Victim and girl children
Consent of Consent of thevictimis
victim material here and the offence

S.11 of the POCSO Act coversonly
non-touch based sexual harassment.
Touch based offences are covered
under other provisions. In addition
to the acts covered by the IPC, S.11
also additionally covers all acts of
communicating with the child with
asexua intent, making a child
expose higher body parts, stalking
achild, enticing a child for
pornographic purpose, etc.

Gender neutral in nature, applicable
to boys also.

Consent of achild to ‘sexual
harassment’ isimmaterial.

204



Section 354-A |PC Section 11 POCSO Act

is punishable only when it is
against the will of the woman.

Mental state No reguirement of mental Requires acts to be committed with
of accused state of the part of the a‘sexua intent’

person accused.

b. Stalking

While Section 11 of the POCSO Act specifically covers stalking of a child, the
IPC contains a general provision punishing stalking in Section 354D. This
provision criminalises any man who:

i. followsawoman and contacts or attemptsto contact her in order to foster an
interaction despite clear indication of disinterest.

ii. monitors the use by a woman of the internet, email or any other form of
€lectronic communication.

Exceptions:

= acts pursued in order to prevent or detect crime by a person entrusted with
the responsibility by the State

= actspursued under any law or to comply with any requirement under law
= inregard to circumstances, the acts were reasonable and justified.

This provision, unlike the POCSO provisionsis hot gender neutral in nature and
is applicable only is respect to female victims and only against male offenders.
Conseguently, male children who are victims of stalking are protected only under
Section 11 of the POCSO Act.

5.3 Institutional and Process Framewor k
5.3.1 Functionaries:

Thechief Ministriesand functionarieswho work intackling cyber offences against
children have been detailed below.

i.  Ministry of Electronics and I nformation Technology

The Ministry of Electronics and Information Technology [hereinafter “MeitY”]
is the primary governmental body responsible for the implementation of the IT
Act. TheMeitY isresponsiblefor issuing timely guidelines, rulesand regulations
on behalf of the Central Government for thefunctioning of theI T Act. The Ministry
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is also responsible for the appointment and/or designation of authorities for the
functioning of the IT Act.

ThelT Act empowers the Central Government to:

= Order or givedirectionsto any agency of the Government to interpret, monitor
or decrypt any information received or stored through any computer source.*

= Provide for procedure and safeguards for interception or monitoring or
decryption to be carried out

= Issuedirectionsfor blocking of access by public any information generated,
transmitted, received, stored or hosted in any computer resource.*??

=  Prescribe procedure and safeguard for blocking accessto any information.*
ii. Indian Computer Emergency Response Team

ThelT Act empowersthe Indian Computer Emergency Response Team (I-CERT)
to function asthe national agency for incident response.** The|-CERT performs
thefollowing functions:

a. collection, analysis and dissemination of information on cyber incidents
b. forecast and aerts of cyber security incidents

c. emergency measuresfor handling cyber security incidents

d. Coordination of cyber incidents response activities

e. issueguidelines, advisories, vulnerability notes and white papersrelating to
information security practices, procedures, prevention, response and reporting
of cyber incidents

f.  other prescribed functions

In the process of carrying out the above functions, the |-CERT may call for
information or even give directionsto intermediaries, service providers, etc. who
are required to comply with such orders.*

iii. Intermediaries:

Intermediaries, particularly Internet Service Providers[hereinafter “| SPS’] often
have a key role to play in the prevention and detection of cyber offences. An

421 T Act, 2000, Section 69.

422 |T Act, 2000, Section 69A(1).
“2 T Act, 2000, Section 69A(2).
44T Act, 2000, Section 70B.
425 |T Act, 2000, Section 70B(6).
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‘intermediary’ is defined under the IT Act as “with respect to any particular
electronic records, means any person who on behalf of another person receives,
stores or transmits that record or provides any service with respect to that record
and includestelecom service providers, network service providers, internet service
providers, web hosting service providers, search engines, online payment sites,
online-auction sites, online market places and cyber cafes.”4%

Thus online shopping websites, social media platforms, messenger services, etc.
all amount to ‘intermediaries’ under the IT Act.

Duties and Functions of Intermediaries:
= Preservation and retention of data as prescribed by the Central Government.

= Compliance with the directions of the I-CERT with regard to directions
given.*#

= Extendall facilitiesand technical assistanceto the Central or State Government
or agency in order to:%%®

a. provide accessto or secure access to the computer resource containing
such information;

b. generating, transmitting, receiving or storing such information;

c. intercept or monitor or decrypt the information, as the case may be;

d. provideinformation stored in computer resource.

Criminal liability isattracted for intermediariesfailing to comply with the above.
Liability of an intermediary

Anintermediary will not be held liable for any information, dataor communication
hosted by him/her provided that:*?°

a. the function of the intermediary is limited to providing access to a
communication system over which information made available by third parties
istransmitted or temporarily stored;

b. theintermediary does not-
(i) initiatethetransmission,
(i) select thereceiver of the transmission, and
(iii) select or modify the information contained in the transmission

4% | T Act, 2000, Section 2(1)(w).

427 |T Act, 2000, Section 70B(6).

428 1T Act, 2000, Section 69.

429 |T Act, 2000, Section 79(2) and (3).
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c. theintermediary observes due diligence while discharging his duties under
this Act and also observes such other guidelines as the Central Government
may prescribein this behalf (Inserted Vide ITAA 2008)

d. theintermediary hasnot conspired or abetted or aided or induced whether by
threats or promise or otherwise in the commission of the unlawful act

e. upon receiving actual knowledge, or on being notified by the appropriate
Government or its agency that any information, data or communication link
residing in or connected to acomputer resource controlled by theintermediary
is being used to commit the unlawful act, the intermediary expeditiously
removes or disablesaccessto that material on that resource without vitiating
the evidence in any manner.

iv. Cyber-Cells

For the purpose of tackling cyber offences, separate cyber investigation cells
have been established within the different police units. These cells work within
the organizational structure present within the relevant jurisdiction.

Role of the Police in combating cyber offences against children

The Police play apivotal rolein tackling cyber offences against children and are often
thefirst port of call for victims and their families. A detailed and comprehensive guide
for the police on handling electronic evidence, investigation in such cases, etc. are
provided in the Handbook on Cyber Crimes Against Children and Investigative
Methodologies for Law Enforcement Agencies™ prepared by the Cyber Peace
Foundation as well asin the Cyber Crime Investigation Manual?prepared by the Data
Security Council of India. It is recommended that police in charge of handling cyber
offences study these guides must be thoroughly.

Power sand Duties No police officer below the rank of an Inspector may investigate

of the Policein an offence under the IT Act.*2

investigating cyber |« During the course of investigation, the following objects may
offencesunder be subject to confiscation: any computer, computer system,
thelT Act floppies, compact disks, tape drives or any other related

accessories. s

“®Handbook on Cyber Crimes Against Children and Investigative Methodologies for Law
Enforcement Agencies, Cyber Peace Foundation, available at https://scpsassam.org/wp-content/
uploads/2018/01/UNI CEF-Handbook-for-L aw-Enf-Agencies-Handbook-on-Cyber-Crimes-agai nst-
Children.pdf

41 Cyber Crime Investigation Manual, Data Security Council of India[2011], available at https://
uppolice.gov.in/writereaddata/uploaded-content/Web_Page/
28 5 2014 17 4 36_Cyber_Crime_Investigation_Manual.pdf

42T Act, 2000, Section 78.

48T Act, 2000, Section 76.
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» Any police officer (not below the rank of an Inspector) may
enter any public place and search and arrest without warrant
any person found who is reasonably suspected of having
committed, committing or about to commit an offence under
thel T Act.®**Public place hererefersto any public conveyance,
any hotel, any shop or any other placefor use by or accessible
to the public.*®

» These powers are also vested with any other officer of the
Central of State Government authorized by the Central
Government for this purpose.

* Whereapersonisarrested in connection with an offence under
the IT Act by an officer other than a police officer, he should
without any delay produce the person before a magistrate
having jurisdiction or before the officer-in-charge of apolice
station.**

» All powers and functions specified in the Code of Criminal
Procedure, 1973 in relation to entry, search or arrest are
applicablewith respect to offencesunder the I T Act aswell .**

Dosand Don’ts The Cyber Peace Foundation have published an informative
while dealing with | ‘Handbook on Cyber Crimes Against Children and Investigative
parentsof children | Methodologiesfor Law Enforcement Agencies™ which provides

who have been the following guidelines on dealing with parents or families of
victims of cyber child victims of cyber offences.”
offences » To save screenshots/URL s/messages/multimediafilesetc. that

may act as evidence.

* To talk to the child and ask not to disclose any personal
information like home/ school address.

» To ensure that the child does not deactivate/delete accounts
or communication with the offender

» To notice any changesin the child’ s behaviour and get expert
help if needed.”

44T Act, 2000, Section 80(1).

“5d.

46 1T Act, 2000, Section 80(2).

71T Act, 2000, Section 80(3).

4% Handbook on Cyber Crimes Against Children and Investigative Methodologies for Law
Enforcement Agencies, Cyber Peace Foundation, p.18, available at https://scpsassam.org/wp-content/
upl0ads/2018/01/UNI CEF-Handbook-for-L aw-Enf-Agencies-Handbook-on-Cyber-Crimes-against-
Children.pdf
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Dosand Don’ts The Cyber Crime Investigation Manual“® prepared by the Data
while evaluating Security Council of India provides the following guidelines for
the scene of Investigative Officers [|Os] while examining a scene of crime
offence related to a cyber offences.”

e After identifying the scene of offence, 10 should secure it
and, take note of every individual physically present at the
scene of offence, and their role at the time of securing the
scene of offence

¢ Fromtheinformation gathered and based on visual inspection
of the scene of offence, 10 should identify all potential
evidences. These physical evidences may include conventional
physical evidences like the manuals, user guides and, other
items left behind like passwords on slips, bank account
numbers efc. It is also important to note the position of the
various equipment and items at the scene of offence. For e.g.,
amouse on the left hand side of the desktop possibly indicates
the person operating the computer is aleft-handed user.

« While identifying the digital evidence, 10 should make sure
that, the potentially perishable evidence isidentified and, all
the precautions are put in place for its preservation. At the
time of review, distributing or altering the condition of
electronic evidences should be avoided.

« If the systems are OFF, they should not be turned ON for the
inspection. If systemsare on, it is advised to leave them ON.

e If systems are ON at the scene of offence, 10 should take
appropriate steps to photograph it, plan for the seizure of
evidences at the earliest and document it. 10 should notify
appropriate technical personnel to support during the seizure
process, so that the perishable evidences (volatile data) are
appropriately recovered without loss.

10 should make note of the attached network cablesand power
lines to the systems. With the help of the complainant or the
technical person at the agency, make note of al the network
connections, modems, telephone lines and, mark them both
the equipment connection end and, from the source in the
walls.” 40

4% Cyber Crime Investigation Manual, Data Security Council of India[2011], available at https:/
uppolice.gov.in/writereaddata/uploaded-content/Web_Page/
28 5 2014 17 4 36_Cyber_Crime_Investigation_Manual.pdf
4“0 1d. at pp. 29-30.
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5.3.2 Protection from Child Pornography (Blocking public access of
information)

Section 69A, IT Act empowers the Central Government or any of its authorized
agencies to issue directions for blocking of public access of any information
through any computer resource. Wherethe Central Government is satisfied that it
isnecessary, it may order (with written reasons) any agency of the government or
intermediary to block access by the public any information generated, transmitted,
received, stored or hosted in any computer resource.

In addition, the government isrequired to prescribe safeguards and procedurefor
such blocking of access. Intermediariesare required to comply with such directions
failing which they may be punished with imprisonment for aterm of up to seven
yearsandfine. Inthisregard, the Central Government has enacted the Information
Technology (Procedure and Safeguards for Blocking for Access of Information
by Public) Rules, 2009.

These Rules providefor adesignated officer toissuedirectionsfor blocking access
by public to any information generated, transmitted, received, stored or hosted in
any computer resource.** This officer is empowered to direct any agency of the
government or an intermediary to block access upon receiving information from
anodal officer of an organization, or acompetent court.*2

Process for blocking of access* :

41 |Information Technology (Procedure and Safeguards for Blocking for Access of Information by
Public) Rules, 2009, Rule 3.

“21d. at Rule 5.

43 |nformation Technology (Procedure and Safeguards for Blocking for Access of Information by
Public) Rules, 2009
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COMPLAINT

Any person may forward a complaint to the Nodal Officer of the organisation for
blocking access to any prohibited information. An organisation here refers to any
agency, ministry, department of the government or a State Government or Union
Territory.

The organisation may examine the complaint and if satisfied may send the request
for blocking to the Designated Officer.

The Designated Officer shall not entertain any complaint or request for blocking
of information directly from any person.

N

EXAMINATION OF REQUEST

The request along with the printed sample content of the alleged offending
information or part of it will be examined by a committee.

This committee shall consist of the Designated Officer as its chairperson and
representatives, not below the rank of Joint Secretary in Ministries of Law and
Justice, Home Affairs, Information and Broadcasting and the [-CERT

The Designated Officer must try to identify the person/intermediary who ishosting
theinformation and the computer resource on which such information or part thereof
is being hosted. A notice must be sent to such intermediary and person in control
of the computer resource to appear and submit their reply before the committee.

The committee should examine the request and give specific recommendation.

The designated Officer should submit the recommendation of the committee to the
Secretary inthe Department of Information Technology [ Secretary”] under theMeitY.

NV

IMPLEMENTATION OF RECOMMENDATIONS

The Designated Officer, on approval of the request by the Secretary, Department
of Information Technology, should direct any agency of the Government or the
intermediary to block the offending information generated, transmitted, received,
stored or hosted in their computer resource for public access within the time limit
specified in the direction.

Where the Secretary does not approve the request for blocking, the Nodal Officer
must be intimated.

In case of emergencies, where it expedient, necessary for justifiable reasons the
Designated Officer can forward arequest to the Secretary who can issue directions
for blocking as an interim measure.

Where a competent court has passed directions for blocking of access to any
information, the Designated officer must forward a certified copy of this order to
the Secretary who shall initiate action as ordered.
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Removal of Online Child Sexual Abuse M aterial*#

Recognising the need to contain the spread of online child sexual abuse material
[hereinafter “CSAM”], the MeitY constituted an Inter-Ministerial Committee to
examine the matter. Another thrust came from the order of the Supreme Court in the
matter of Kamlesh Vaswani v Union of India*® requiring the government to take up
positive steps to tackle this issue. The Committee noted that:

a  Most of the online CSAM content was being hosted outside of Indiawith URLs
that were dynamic and frequently changing thereby making detection and action-
taking challenging.

b. Lack of acentralized mechanism in Indiato monitor online CSAM.

c. Existence of afew global resources that identify dynamic websites and URLS
hosting CSAM such as the Internet Watch Foundation.

Noting the above, the committee recommended that until India develops a centralized
system to monitor CSAM content online, India must subscribe to the Internet Watch
Foundation’s [hereinafter “IWF”"] list and disable or remove URL’s and websites
accordingly.

The Committee further reiterated that all |SPs have an obligation to observe due
diligence requirements and remove or disable accessto any material that is paedophilic
or harmful to minorsin any way as per the IT Act and IT (Intermediary Guidelines)
Rules, 2011.

Following the recommendation of the Committee, the MeitY passed an executive order
requiring all I SPs to subscribe to adopt the IWF resources by 31st July 2017, in order
to prevent the distribution and transmission of online CSAM in India. Further, the
order stressed on the need for | SPs to follow due diligence requirements and remove
or disable access to any unlawful content.*¢

5.4. FAQs
What should one do if one finds child sexual abuse imagery (i.e. child
pornography) online?

Any form of child sexual abuse imagery isillegal and a criminal offence under
Section 67B of the Information Technology Act, 2000 as well as Section 13 of
the Protection of Children from Sexual Offences Act, 2012.

444 Order No. 1(3)/2016-CLFE Ministry of Electronics and Information Technology [18
April 2017, Cyber Laws and E-Security Division]

45 Order dated 12.07.2013 in Writ Petition(s)(Civil) No(s). 177/2013.

46 1d.
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A complaint may be filed through any of the following means by any person
coming across child pornography on the internet:

a. A police complaint

A criminal complaint may be filed at the nearest police station regarding the
offence along with any particulars such as the website details, etc.

b. Information to the nearest cyber investigation cell

Inseveral cities, special investigation cells have been constituted for the purpose
of tackling cyber offences. A complaint may be posted to the relevant cell with
the particulars of the offence.

c. Online Reporting

In addition, towritten complaints, it isal so possibleto report these offencesonline.
India received its first national hotline to report child pornography in the year
2016 through the collaboration of the Internet Watch Foundation (a UK based
organization) and Aarambh (an Indian NGO). Together, these organizations
created an online portal (https://report.iwf.org.uk/in). In addition to the above
initiative, several cyber cellsinIndia(e.g., the Delhi cyber cell)*” have launched
online reporting features, which may be used for easy reporting.

e Thepublicchat board of an online game contain conver sationsamongst
adult gamer sand gamer sunder the age of 18 years. Some of the content
isobsceneand containsr efer encesto sexual acts. Isonerequired toreport
this?

Sexual communication with children with the intention of establishing sexual
contact with a child, amounts to grooming. Indian laws prohibit any form of
communication with a child with a sexual intent.*® Thus, the above acts may
constitute sexual harassment of a child under the POCSO Act. Any person who
has knowledge of an offence being committed under the POCSO Act ismandatorily
required to report the offence.**

e |f oneknowsof achild whoisfacing onlinebullying and harassment due
to hisdisability on social media platfor mssuch asFacebook and Twitter,
isthere something that can be done?

There are no laws at present to tackle bullying specifically. However, online

447 See Delhi Police Online Complaint Lodging System for Economic and Cyber Offences, available
at http://205.147.111.155:84/

448 POCSO Act, 2012, Section 11.

49 POCSO Act, 2012, Section 19(1).
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bullying and harassment on a public platform such as Facebook and Twitter may
contravene defamation laws under the Indian Penal Code aswell as constitute an
offence under the Rights of Personswith DisabilitiesAct, 2016. A police complaint
may be filed by the victim, or his/her parents.

e The police receive a complaint from the Principal of a private school
that students of a class were found to being distributing pornographic
images to each other through their cellphones, but have now deleted
them after viewing it. What must the police do in such cases?

Electronic transmission of pornography is a crime under section 67A of the
Information Technology Act, 2000. Thus, the acts of the students constitutes an
offenceirrespective of the fact that theimages were del eted subsequently. Further,
section 11(iii) of the POCSO Act criminalises showing any pornographic content
toaminor with asexual intent under the provision prohibiting sexual harassment
of achild.

Legal Provision | Description of Offence Natureof | Punishment
Offence
Section 67B of the | Publishing or transmitting of material | Cognizable®*®| First conviction:
Information depicting children in sexually explicit | and Non- Imprisonment for a
Technology Act, act, etc. in electronic form. Bailable term of up to five
2000 i. publishing or transmission any years and fine of
material depicting children engaged up to
in sexually explicit act or conduct*™) Rs.10,00,000/-

ii. creating text or digital images, Second or
collecting, seeking, browsing, subseguent
downloading, advertising, conviction:
promoting, exchanging or distri- Imprisonment of
buting material in any electronic up to seven years
form which depicts children in and fine of up to
obscene or indecent or in a Rs. 10,00,000/-

‘sexually explicit manner’ .45t

.cultivates, entices or induces
children to an online relationship
with one or more children for the
purpose of a sexually explicit act
or in amanner that offends a
reasonable adult*?

iv. facilitation of online child abuse**

40T Act, 2000, Section 67B(a).
41 d. at section 67B(b).

42 |d. at section 67B(c).

43 |d. at section 67B(d).

51T Act, 2000, Section 77B.
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Sexual Offences
Act, 2012

done with a sexua intent:

i. uttering any word, sound or gesture,
or exhibiting any object of part of
the body with the intention that it
is seen, or heard by the child

ii. making achild exhibit their body

or body part to be seen by the
other person

iii. shown any object or media form
to a child for pornographic
purposes

iv. repeatedly or constantly following

or watching a child either directly

or through electronic means

v. threatening to use any form of
media depicting any part of the
body of the child or the
involvement of the child isa
sexual act. The media may be
real or fabricated through
electronic or other means.

vi. Enticing a child for pornographic
purposes or giving gratification
for this purpose.

Legal Provision | Description of Offence Natureof | Punishment
Offence
v. recording in any electronic form
own abuse or any abuse relating
to a sexually explicit act with
children®*
Section 13 of the | Use of child for pornographic purposes. | Cognizable | First Conviction:
Protection of The use of child in any form of media | and Non- Imprisonment of
Children from including electronic form for the Bailable uptofiveyearsand
Sexual Offences | purpose of sexual gratification. ‘Use' fine.*®
Act, 2012 here includes the acts of preparation, Second Conviction:
production, offering, transmitting, Imprisonment of
publishing, facilitation and distributior uptofiveyearsand
of the pornographic material. fine.*7
Section 11 of the | Sexual Harassment: Non- Imprisonment for a
Protection of Prohibits the following acts when Cognizable | term for aterm of
Children from and Bailable | up to three years

and fine of up to
Rs. 2,00,000

44 |d. at section 67B(e).
46 POCSO Act, 2012, Section 14(1).

457 1d.
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Women Act, 1986

of women:

Production, causing a production,
sale, hiring, distributing, circulating or|
sending by post any book, pamphlet,
paper, slide, film, writing, drawing,
painting, photograph, representation
or figure which contains indecent
representation of women in any form.

Section 354-A of | Sexual Harassment: Cognizable | For offences
the Indian Penal Prohibition on a man from committing| and described infi, ii,
Code, 1860 the following acts: Bailable™® and iii,

i. physical act and advances imprisonment of up
involving unwelcome and explicit to three years or
sexual overtures fine or both.For

ii. ademand or request for sexual offence described
favours iniv, imprisonment

iii. showing pornography against the for aterm of up to
will of awoman one year or fine or

iv. making sexually coloured remarks both.

Section 354-D of | Stalking: Prohibition on a man from: | For thefirst | First Offence:
the Indian Penal i. continuously following awomen | offence: Imprisonment for a
Code, 1860 and contacting or attempting to Cognizable | term of three years
contact such woman to foster and and fine.
personal interaction repeatedly Bailable*® Second or
despite clear indication of For the second subsequent
disinterest, offence: offence:

ii. monitoring woman’s use of the Cognizable | Imprisonment for a
internet, email or any form of and Non- term of five years
electronic communication Bailable*® and fine.

Section 4 of the Prohibition of publication or sending | Non- First Conviction:
Indecent by post of books, pamphlets, etc: cognizable | Imprisonment for a
Representation of | containing indecent representation and Bailable | term of up to two

years and fine of

up to Rs.2000.%6*
Second or
subsequent
conviction:
Imprisonment for a
minimum term of
six months which
may extend up to
five years and fine
of not less than
10,000 which may
extend to

Rs. 1,00,000.462

48 Code of Criminal Procedure, 1973, Schedule I.

59 |4,
401d.

1 Indecent Representation of Women Act, 1986, Section 6.

462 Id.
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Chapter 5, Annexure 2: Significant Court Rulings
a. Kamlesh Vaswani v. Union of India, WP 177/2013

In 2013, an Indore based advocate petitioned the Supreme Court urging for various
sections of the IT Act to be held unconstitutional in the context of the harmful
effectsof pornography on the health, wellness and human potential of the people.*®
The petition highlighted the injurious effects that free and easy access to
pornography has on children. It stated that the IT Act and the relevant sections
67, 67A and 67B which criminalise the publication and transmission of obscene
content, sexually explicit content and child pornography respectively, were
ineffectivein tackling virtual pornography and poser pornography.*“ The petition
further stressed that the punishments meted out in the Act wereinsufficient given
the serious nature of the offences. With particular reference to the cancerous
spread of child pornography and the extensive number of child abuse clipsavailable
freely online,*® the parties sought that various orders be passed with directionsto
the MeitY and the Ministry of Women and Child Devel opment.

The Supreme Court, during the course of hearing this petition has passed several
ordersimposing obligations on various stakehol ders. The Supreme Court stressed
that “innocent children cannot be made prey to these kind of painful situations,
and a nation, by no means, can afford to carry any kind of experiment with its
children in the name of liberty and freedom of expression.”%

b. Avinash Bajaj v. State®®”

In November of 2004, two school-going adolescents in New Delhi created a
pornographic video on a cellphone, which quickly spread through the use of
Multimedia Messaging Service (“MMS"). Within no time, the video was listed
for sale on eBay.com, an online market platform by auser. The seller offered to
provide the video through an email for an amount of Rs. 125.

The sale of the video online attracted furious media attention, raising severa
issuesregarding liability and obligationsof intermediariessuch aseBay. A criminal
complaint wasfiled against the Managing Director of Bazee.com (which operated
the Indian subsidiary of eBay) for hosting child pornography in violation of the
Section 67B, IT Act, 2000.

463 Kamlesh Vaswani v. Union of India, WP 177/2013 available at https://docs.google.com/file/d/
0B-e-IXh7NmVmbGNXT1BraHF5RUU/edit

44 1d. at pg 11

465 Order dated 26.02.2016, available at http://supremecourtofindia.nic.in/pdf/cir/2016-02-
26_1456490615.pdf

466 |d

47 Crl. M.C. 3066 of 2006, Decided by the High Court of Delhi on 29.05.2008
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The High Court ultimately discharged the liability of the accused stating that no
automatic criminal liability could be attached in this matter. Following the plethora
of issuesraised in thismatter, the Central Government issued guidelinesin respect
of intermediaries and the due diligence to be followed by them.

c. Jayesh Thakkar v. State of Maharashtra?®

In 2001, the petitioner in thiscase, Mr. Jayesh Thakkar wrote aletter to the Bombay
High Court raising concerns regarding the proliferation of pornography and it
harmful effects. On 28 September 2001, the Court passed an order appointing a
Committee to suggest and recommend measuresto protect minorsfrom accessing
pornographic and obscene material on the Internet. Accordingly, the committee
constituted looked into several issues and passed the following
recommendations;“®°

(i) Site-Blocking: The Committee expressed doubts as to whether blocking of
pornographic websites would help. The Committee further stated that such
measureswere not technically feasible and moreover not found to be effective.
Further, due to the presence of dynamic I P addresses and several sitesbeing
linked to one | P address, it was possible that one of the legitimate sites could
be blocked in an attempt to target ill egitimate sites.*™ In addition to the above,
site-blocking would throw up several legal and constitutional challengesin
the light of the freedom of speech and expression guaranteed under Article
19(1)(a) of the Constitution.** Thus, the Committee unanimously rejected
proposals for site-blocking.*"

(ii) Protection of Minors in Cyber-Cafes. The Committee found that there
were no regulations in place for the functioning of cyber-cafes. Due to the
lack of any regulations, it was possible to track an offender only up to the
cyber-café creating a‘last-mile problem’. The Committee thusrecommended
that Cyber-Cafes must be required to maintain proper logs and registers of
persons entering the café and using the facilities. Further, they should be
required to keep physical records such as address checked against photo
IDs.#” In addition to logging requirements, cyber cafes must be required to

468 Jayesh Thakkar v. State of Maharashtra& Ors., W.P. 1611 of 2001, Decided by the High Court
of Bombay on 13 Feb 2002. Available at http://www.cyquator.com/Html/vol 1.pdf

469 Protecting Minors from Unsuitable Internet Material, Report of the High Court Committee [Jan
30 2002] Submitted to the Hon'ble Bombay High Court In Suo Motu WP 1611 of 2001 Jayesh
Thakker & Another Versus State of Maharashtra & Others And Internet Users Association of India
(Intervenors).

40 1d. at paral.7.

41 1d. at para 1.9.

472 1d. at para1.18.

43 1d. at para2.7.1.
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ensure that minors who visit the premises re seated in systems that are not
behind cubiclesor any partition. Further, al ‘open’ machines, to which minors
arerestricted, be equipped with suitable safety software.*

(iii) Regulatory Recommendationsfor | SPs: The Committee recommended that
all ISPs must maintain accurate time stamps*® and all time clocks on the
I SPs must be regularly checked and synchronized.*’®

(iv) Educational Measures: The Committee recommended that that every ISP
be required to offer its subscribers protective software.*”” Further, the Cyber
CrimeInvestigation Cell of the Bombay Police must be required to establish
atelephone hotline for parent whose minors are being victimized by cyber
pornographers, stalkers, etc. The services must also include counselling and
therapy.*’®

Chapter 6 - Prohibition of Child Marriage
6.1 The Context

The National Family Health Survey, 2015 estimates that 26.8% of women aged
20-24 years were married off before the legal age of 18 years.*” Although the
numbers have nearly halved over the last decade (from 47% in 2005), thefigures
till indicate that nearly one fourth of Indian women are married before they are
deemed physically and psychologically ready. The corresponding number of
incidencesreported under the Prohibition of Child Marriage Act, 2006 are however
as few as 326 during 2015-2016*° signifying that the implementation of the Act
isweak.

6.2 Legal Framework on prohibition of child marriage

The Prohibition of Child Marriage Act [PCM Act] was enacted in the year 2006
replacing the Child Marriage Restraint Act, 1929. The PCM Act sets the legal
age of marriage at 18 years for girls and 21 years for boys. The PCM Act isa
comprehensive legislation providing the legal framework for criminalization of
certain actsrelated to child marriage, prevention of child marriage and provisions
relating to validity of child marriagesand legitimacy of children born out of child
marriages. Each of these aspects will be examined below.

474 |d. at para 2.5.1.

475 |d. at para 3.1.

476 |d. at para 3.3.1.

477 |d. at para4.3.1.

478 |d. at para 4.3.3.

479 National Family Health Survey —4 (2015-2016), Ministry of Health and Family Welfare [2015],
p.2, available at http://rchiips.org/NFHS/pdf/NFHS4/India.pdf

40 National Crime Records Bureau, Crime in India 2016, Chapter 4A.
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6.2.1 Offences under the PCM Act

The PCM Act criminalises the following acts:

i.  Maleadult contracting a child marriage: It is an offence for any adult male
(who is above the age of 18 years) to contract a child marriage.*!

ii. Solemnising achild marriage: It is an offence to perform, conduct, direct or
abet any child marriage. It is a defence for the offender to show that he/she
had reasons to believe that this was not a child marriage.*

iii. Promoting or permitting of a child marriage: Where a child marriage has
taken place, it is an offence for a parent or guardian or any other person
(including an organi sation or association of persons) to do any act promoting
or permitting the child marriage including attending and participation in such
marriage. It isalso an offence for such personsto negligently fail to prevent
the solemnization of such marriage.*® Where aminor child has contracted a
marriage, it shall be presumed that the person having charge of the child has
negligently failed to prevent the marriage. However, a woman may not be
punished under this section.

6.2.2 Effect of a Child Marriage
e Effect onthevalidity of the marriage

The PCM Act, although enacted to prohibit the solemnization of achild marriage,
does not invalidate such marriages automatically. It provides the option of
invalidating the marriage to the child in such a marriage®® unless the marriage
has been conducted under the following circumstancesin which casethe marriage
shall be deemed to be void ab initio:*®

a.  wheretheminor child hasbeen taken or enticed out of the lawful guardianship

b. wheretheminor child hasbeen forced or compelled by deceitful meansto go
from any place

c.  wherethe minor child has been sold for the purpose of marriage
d. where the minor has been sold or trafficked or used for an immoral purpose
after the child marriage

Except under the above circumstances, where achild marriageis solemnized, the
child may opt to annul such amarriage by filing apetitionto adistrict court. Until
such annulment is opted for, the marriage is deemed valid in every sense. This

1 PCM Act, 2006, Section 9.
2 PCM Act, 2006, Section 10.
43 PCM Act, 2006, Section 11.
4 PCM Act, 2006, Section 3(1).
45 PCM Act, 2006, Section 12.
221



option cannot be exercised by an adult who has contracted a marriage with a
child.® If the child is still aminor at the time of filing the petition, the petition
can be filed through a guardian or through the Child Marriage Prohibition
Officer.*" The child may avail this option of invalidating the marriage until two
years after attaining majority.*®

»  Effect on the assets exchanged during the child marriage

A court passing adecree of nullity will also make ordersasto the return of money,
valuable, gifts, etc. that may have been exchanged between the families of the
contracting parties at the time of the child marriage.*®®

*  Provision for maintenance and residence

While passing an order of nullity, the court passing the final decree may also may
passan order directing the male contracting party to pay maintenanceto thefemae
contracting party either on amonthly or alump sum basis. Where the male party
is also a minor, the family of the minor may be asked to pay the maintenance
instead.”® The quantum of such maintenance will be determined by the court
taking into consideration the needs and lifestyle of the child aswell asthe means
and income of the party paying maintenance.**

Apart from maintenance, the court may also may an order for the residence of the
female child until her remarriage.**

o Effect on thelegitimacy and custody of children born out of child marriages

All children born to partiesin a child marriage shall be deemed to be legitimate
childrenirrespective of annulment of such amarriage at alater date.*** The court,
while making an annulment decree, may also make any appropriate order for the
custody of children born out of the child marriage taking into consideration the
welfare and best interests of the child.*** Such an order may also include directions
concerning visitation*® of the child by the other party and maintenance for such
child.*®

486 |d

“7 PCM Act, 2006, Section 3(2).
48 PCM Act, 2006, Section 3(3).
%9 PCM Act, 2006, Section 3(4).
40 PCM Act, 2006, Section 4(1).
41 PCM Act, 2006, Section 4(2).
492 PCM Act, 2006, Section 4(4).
48 PCM Act, 2006, Section 6.
44 PCM Act, 2006, Section 5(1) and 5(2).
4% PCM Act, Section 5(3).

4% PCM Act, Section 5(4).
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Child Sexual Abuseand Child Marriage

Despite the presence of the PCMA, child marriages are still vastly prevalent in India
with afew personal laws still permitting child marriages. While on the one hand the
PCMA does not automatically invalidate a child marriage, on the other hand child
sexual abuse laws such as the POCSO Act, 2012 are drafted in strict terms and do not
permit any sexual contact with a child below the age of 18 years. Consent of achildis
deemed irrelevant by the POCSO Act and any sexual activity with a child, even
consensua is an offence. Thus, a strict interpretation of the law would mean that
husbands of child brides may be prosecuted under the POCSO Act if the husband and
wife were to establish a sexual relationship. Further exacerbating the confusions, the
Indian Penal Code contains an archaic provision in the Exception 2 to section 375 of
the IPC which providesimmunity for marital rapeswhere the woman is above the age
of 15 years. Although the POCSO Act contains a hon-obstante clause stating that in
the event of any conflict, the provisions of the POCSO Act would override,*” several
confusions remain at the ground level.

In order to rectify the ambiguities and clarify the situation, the Supreme Court in
I ndependent Thought v. Union of I ndia**® read down the Exception 2 to section 375
insofar asit providesimmunity from marital rape against awoman under the age of 18
years and stated that the exception would be applicable only in respect of wives above
the age of 18 years. The Supreme Court in the course of reading down the provision,
held that the exclusion of wives aged between 15 — 18 yearswas discriminatory, arbitrary
and violative of Article 14 of the Constitution.**®

6.2.3  Prevention of Child Marriage

The Act also provides for a child marriage to be prevented from taking place. A
Child Marriage Prohibition Officer [CMPQ] is designated under this Act for a
state or part of a state in order to prevent child marriages from taking place.>®
Apart from prevention, the CMPO aso aidsin collection of evidencein prosecution
of persons under the Act, creation of awareness against child marriages, etc.5*

A CMPO may make an application to the Judicial Magistrate of thefirst class or
aMetropolitan Magistratein order to issue aprohibition against achild marriage,
which has been arranged or about to take place.>? Any person with knowledge of
achild marriage about to take place may aso make acomplaint in thisregard.

A Judicial Magistrate may issue an injunction upon receiving the application

47 PCM Act, Section 42A.

4% W.P. (C) No. 382 of 2013, Judgment dated Oct 11, 2017.
49 1d at para 78.

50 PCM Act, Section 16(1).

%1 PCM Act, Section 16(3).

502 PCM Act, Section 13.
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from the CM PO, a complaint by any person or upon receiving information from
any other reliable source. A District Magistrateisempowered to act asCMPO on
days where mass child marriages are prone to be conducted and take measures
for prevention of such marriages. In this regard, the Magistrate is permitted to
take all appropriate measures including the use of minimum force required.®

Any child marriage, which is conducted in violation of an injunction issued will
be deemed to be invalid.**

Role of Police

Police are usually the first authority receiving complaint or information regarding a
child marriage that is about to take place. It isthusimperative that the police act in an
appropriate and timely manner to curb the occurrence of a child marriage.

The Ministry of Women and Child Development’s Handbook on the Prohibition of
Child Marriage Act, 2006 issues the following guidelines for the police to follow
after receiving information or complaint on the occurrence of a child marriage:>®

¢ Register an FIR and investigate. No police can refuse to accept the complaint,
which may be made orally or in writing. All complaints must be converted into
an FIR without delay.

¢ Report the matter to the Child Marriage Prohibition Officer (CMPO) for him/her
to gather evidence about the instance of a child marriage.

¢ Report the matter to the District Magistrate for her/him to issue an injunction.-
Accompany the CMPO or the appointed person for investigation.

¢ Arrest the offender as offences under the law are cognizable and non-bailable.
e Do not arrest or handcuff the child.

¢ Incase of non-availability of CMPO or the appointed persons, visit the scene of
crime (i.e. where achild marriage is being conducted/or has been conducted) and
take necessary action, including rescue of the minor(s) if necessary.

e Avoid being in uniform when dealing with children to make them more
comfortable and less intimidated.

e Ensure presence of alady police officer in dealing with agirl child along with a
female social worker/teacher/anganwadi worker/ANM/ child's next friend (a
person trusted by the child). Only in case there is NO LADY officer available
immediately, should a male police person interact with the girl child, but in the
presence of afemale social worker/teacher/anganwadi worker/ANM/child’ s next
friend.

503 PCM Act, Section 13(5).

504 PCM Act, Section 14.

505 Handbook on Prohibition of Child Marriage Act, 2006, Ministry of Women and Child
Development, available at https://childlineindia.org.in/pdf/Child-M arriage-handbook.pdf
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*  Produce the child/minor before the nearest Child Welfare Committee within 24
hours or before a Judicial Magistrate of First Class where such Committee is not
available. Victimsof child marriage are a so children in need of care and protection
under the Juvenile Justice Act and the rules made for its implementation.>®

* Removal of children from the custody of parents/legal guardians must be the last
resort and taken only in the best interest of the child. No such child shall be placed
in policelock-up or police custody. Such child can only be placed in afitinstitution
recognised and registered under the Juvenile Justice (Care and Protection of
Children) Act, 2000 as amended in 2006.

e In addition to using the PCMA, you can use every other relevant law to ensure
protection of children and prosecution of offenders. Chapter XX of the Indian
Penal Code (IPC) for instance contains legal provisions on offences relating to
marriage, which can be brought into use for booking a case.”

6.2.3 FAQs

e The police receive information regarding a child marriage being
solemnised by a small community? The community justify their actions
stating that child marriages are a cultural norm being practised over
several yearsand their traditions permit such marriages. What can the
police doin such cases?

As per Section 11 of the PCM Act, any act done by an association of persons
towards promoting, permitting or abetting achild marriage, including participating
and attending, commits an offence. Thus, if the child marriage were to occur, the
community would be committing an offence as a whole. The police must upon
receiving information of a possible child marriage, inform the Child Marriage
Prohibition Officer. In addition, the police may take steps to create awareness
through the aid of NGOs to prevent such customs from continuing. Where there
isalikelihood of such child marriage occurring despite the above steps, the police
may approach the Judicial Magistrate of thefirst class or aMetropolitan M agistrate
to issue an injunction under Section 13 of the PCM Act against the members of
the community. It is further important to note that the PCM Act is a secular
legislation recognising the harms of child marriage and does not create any
exceptionsin favour of any prevailing custom or practice.

506 33 Act, 2015, Section 2(14)(xii).
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Chapter 6, Annexure 1 — Table of Offencesunder the PCM Act

Provision Offence Natureof | Punishment
Offence

Sec. 9: Punishment for male adult marrying | Cognizable | Imprisonment of
achild:An adult male above the age of |and up totwo yearsor
18 years contracting a child marriage | Non-Bailable | fine up to Rs.

1,00,000 or both

Sec.10: Punishment for solemnising achild [ Cognizable | Imprisonment of
marriage: Performing, directing, and up to two yearsor
conducting any child marriage unless | Non-Bailable | fine up to Rs.
proven that the offender had reasons 1,00,000 or both
to believe that it was not a child
marriage.

Sec. 11 Punishment for promoting or Cognizable | Imprisonment of
permitting solemnisation of child and Non- up to two years
marriages: Bailable andfineuptoRs.
Where a child marriage has taken 1,00,000
place, promoting, permitting, attending
and participating in a child marriage
by the parents, guardians or any
other persons including organisations
and association of persons. The
negligent failure of such persons
to prevent such marriage also
constitutes an offence under this
provision.

Sec. 13(10) Conduction of a child marriagein Cognizable | Imprisonment of
contravention of a prohibitory and up to two yearsor
injunction Non-Bailable | fine up to Rs.

1,00,000 or both

SECTION IIl - REHABILITATION AND REINTEGRATION OF THE
CHILD VICTIM

Chapter 7 - Introduction to Rehabilitation of Children

The term ‘rehabilitation’ does not have a specific definition in any legislation
concerning children. It is, however stated to be one of the primary objects of the
Juvenile Justice (Care and Protection of Children) Act, 2015. Rehabilitation and
social integration refersto aprocess of restoring normal health and life of aperson
following an incident of illness, exploitation, or any form of injury.

Rehabilitation of victimsfunctions on the premisethat it isnot sufficient to secure
rights merely through criminal prosecution and punishment of offenders. For
instance, in cases of dealing with child labour, it isnot sufficient that children are
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rescued from exploitative situations and employers be prosecuted. For full
realisation of child rights it becomes incumbent that the child is provided the
education, life skills, financial assistance, counselling, etc. to prevent re-
victimisation and effective social integration.

7.1 Legal Framework for Rehabilitation in India

Rehabilitation of children in India operates though several legislations and
schemes. Children who come under the juvenilejustice system for variousreasons
are al eligible for rehabilitative services under the Juvenile Justice (Care and
Protection of Children) Act, 2015. In addition to this law, rehabilitation of child
victims is also provided under other specific laws relating to their special
circumstances, e.g., Thelmmoral Traffic (Prevention) Act, 1956, The Protection
of Children from Sexual Offences Act, 2012, etc. However, the legal framework
under the JJActisthe overriding law in respect of all laws, procedures, processes
including rehabilitation of children in need of care and protection.>

In addition to the framework under the JJ Act and other legislations, the government
has also formulated the Integrated Child Protection Scheme [ICPS] which has
been functional from the year 2009 in order to strengthen the existing system and
structures on child protection.®® The |CPS contains various activities and
programmes with a significant focus on Rehabilitation, thereby rendering support
in respect of several of the rehabilitative services envisaged under the JJ Act.

Rehabilitation under each of these laws has been described below:

Rehabilitation under the Juvenile Justice (Car eand Protection of Children)
Act, 2015 [“JJ Act”]

Under Chapter V11 of the JJ Act, any child who comes under the juvenile justice
systemisentitled to receive rehabilitation services so asto foster social integration.
Children in the juvenilejustice system are categorized as ‘ children in need of care
and protection’” and ‘ childrenin conflict with thelaw’. A wide category of children
are covered as‘ children in need of care and protection’, including child victims.>®
These victims are provided with care, protection and rehabilitative services by the
Child Welfare Committee, a statutory authority set up under the JJ Act.

The JJ Act envisages acomprehensive framework of rehabilitation providing for
arange of both institutional and non-institutional care of children. The chart below
briefly provides the rehabilitative framework in the JJ system and the variety of
servicesincluded in the framework:

50733 Act, 2015, Section 1(4).

508 The Integrated Child Protection Scheme: A Centrally Sponsored Scheme of Government — Civil
Society Partnership, available at http://childlineindia.org.in/CP-CR-Downloads/| CPS.pdf

509 See JJ Act, 2015, Section 2(14)
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Child victim entering the
JJ system

. Placement ofthe child

Child mustbe brought before the CW C which will decide upon:
a. Determination whether the child is a “child in need of care and protection”

b
c. Care, Protection, & Treatment of the child
d. Social Re-integration & Rehabilitation of the child

L

N\

Restoration with Family
* Restoration with the family/guardian i3
the primary objective

s Tt shall be done after determination of
suitability of the parent/guardian to take
care of the child.

Rehabilitative Services After Restoration
» Sponsorship services for health,

nutritional needs, education of the child
*  Counselling
*  Supervision

v

Institutional Care

For children who cannot be restored with their
family, institutional care is provided.

A childmay be temprorarily placed in a:

- Children's Home

- Specialized Adoption Agency

- Open Shelter

- Withafitperson

- Fitfacility

- DProtective Homes

- Ahomerunby an NGO

After institutionalisation, the process of social
integration will be undertaken.

Long Term Rehabilitation

+ Institutionalisation is thelastresort

*  Where restoration is not possible,
the other forms of family based care
will beattempted.

¥ i

&

Rehabilitative Services
within Child Care
Institutions

* Basicrequirements
* Equipment for children

Foster Care

Foster care refers to
the provision of a
family environment
to a child on short-
term or long-term
basis through foster
home or through
group foster care.

Adoption

Adoption is possible
in cases of abandoned
surrendered or
orphaned children.
The Act provides for
both in-country as
well as inter-country
adoption.

Fit Facility/Fit
Person

This refers to a
person or facility
prepared to take

with special needs
* Education
= Skill development
* Occupational therapy
* Mental health

responsibility for a interventions

child temporarily * Recreational facilities
for a specific + Legal aid

purpose. * Referral services

Principles governing Rehabilitation of Children

Principle of Family Responsibility: The primary responsibility of
care, nurture or protection of the child shall be that of the biological °

family or adoptive or foster parents as the case may be.

Principle of Institutionalisation as a measure of last resort: A
child shall be placed in institutional care as a step of last resort after

making a reasonable inquiry.
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* Case management

* Birth registration

* Assistance to obtain an ID
Any other service

Rehabilitative Services After
a child leaves an institution

*  Aftercare
*  Sponsorship




Modes of Rehabilitation within the JJ System
7.1.1 Restoration

The restoration of the child is the primary objective of the Children’s Home,
Specialised Adoption Agency or open shelter®® and it is built upon the principle
of family responsibility, which states that the primary responsibility for care,
protection of nurturing of achild belongsto the family of the child.>** Further, the
JJAct also mandatesthat institutionalisation of achild must be doneonly asalast
resort.512

Restoration of a child may include restoration to:5

a. parents

b. adoptive parents
c. foster parents

d. guardian; or

e. fitperson

Where achild istemporarily housed in a Children’s Home Specialized Adoption
Agency or at an Open Shelter, the institution must make an effort to restore the
child.>* Prior to restoration, the CWC must ascertain the suitability of the parents,
guardiansor fit person to take care of the child.> In addition, the CWC must also
look into the following reports prior to making arestoration order: reports of the
probation officer, social worker or child welfare officer or case worker or non-
governmental organisation; report of a home study; and any other relevant
document or report brought before the Committee.>¢ The CWC, however, cannot
force restoration where the child refuses to go back to his’her family, or in cases
where the family refuses to accept the child.>”

Restoration is usually accompanied with follow-up obligations which refer to
checking in from timeto time to assess the situation of the child and ensurethat a
child isnot in danger of re-victimisation.>8

510 33 Act, 2015, Section 40.

511 JJ Act, 2015, Section 3(v).

512 3J Act, 2015, Section 3(xii).

513 JJ Act, 2015, Explanation to Section 40(3).
514 33 Act, 2015, Section 40(2).

515 JJ Act, 2015, Section 40(3).

516 JJ Model Rules, 2016, Rule 114(2).

517 JJ Model Rules, 2016, Rule 114(8).

518 JJ Model Rules, 2016, Rule 114(10).
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Role of the Police

Thepoliceareakey functionary involved in tracing the child’ sfamily and escorting
the child during the restoration process.®'® The Child Care I nstitutions are required
to submit a copy of the report to the CWC indicating the circumstancesin which
the child was received to the local police station with 24 hours of receiving the
child.5® The DCPU is required to disburse the funds necessary for travel and
incidental expenses related to restoration of the child.5*

7.1.2 Institutional Care

Where restoration is not possible, achild will be placed under institutional care.
A ‘child careinsgtitution’ [“CCI"] refersto any institution such asthe Children’s
Home, Specialized Adoption Agency, Open Shelter, etc., recognized by the Act
to provide care and protection to children.5?

The JJ Act mandatorily requires the registration of all Child Care Institutions
including institutionsrun by voluntary or non-governmental organisations, which
arewholly or partly meant for housing children in need of care and protection or
children in conflict with the law. Registration is liable to be cancelled where an
institution is found to have unsatisfactory standards of care, protection,
reintegration or rehabilitation.>® Non-compliance of registration requirements
under the Act is a crimina offence and the in-charge of such an unregistered
institution may be punished with an imprisonment for aterm of up to oneyear or
fine of up to one lakh rupees of both.5%

A registered ingtitution is liable to be inspected by the CWC and an Inspection
Committee constituted under the Act.5® The institution is also duty bound to
admit children into its institution irrespective of whether it receives funds from
the government subject only to the capacity of the institution.5?

Institutional care may betemporary or until the child reachesthe age of majority.
Several rehabilitative services including education, inculcation of life skills,
vocationa training, etc. will be provided to the child from within the institution.
For this purpose, a Rehabilitation-cum-Placement Officer isdesignated for every
child care institution in order to ensure rehabilitation of children by identifying

519 JJ Model Rules, 2016, Rule 114(5).
s JJ Model Rules, 2016, Rule 19(25).
521 JJ Model Rules, 2016, Rule 114(7).
522 3] Act, 2015, Section 2(21).

523 JJ Model Rules, 2016, Rule 21(7).
524 ] Act, 2015, Section 42.

525 3] Act, 2015, Section 41(9).

525 3] Act, 2015, Section 41(8).
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their skills, aptitude, etc.; developing linkageswith NGOsfor providing vocational
training, etc.; mobilizing funds; making rehabilitation plans for children; and
making all efforts towards facilitating complete and effective rehabilitation of
children.

In addition to rehabilitation within the institution, provision of family-based care
and long-term rehabilitation such as adoption, foster-care, fit-facility, etc will
also be provided for suitable children.

7.1.3 Foster Care

Foster care refersto asystem of alternative care providing afamily environment
to achild by persons other than the biological family of the child.5?” Foster care
providesaform of family carethat isnot possiblein child careinstitutions. Unlike
adoption, foster careisnot permanent in nature and isonly for acertain period of
time. A short-term foster care cannot be for a period exceeding a year.5® Long-
term foster care can be for a period exceeding a year and can be extended until
the child attains 18 years if the foster care is found to compatible.5?®

The following categories of children are eligible for being placed under foster
care;>

*  Adoptable children between 6 to 8 years old who do not get adopted within
aperiod of two years after they were legally declared free for adoption.

e Children betweenthe agesof 8to 18 who aredeclared legally freefor adoption
but do not get selected by a Prospective Adoptive Parent within one year.

»  Childrenwith special needs, irrespective of agewho do not get adopted within
aperiod of oneyear after being legally declared free for adoption. It must be
ensured that the foster family has facilities for such children.

Children between the ages of 0 to 6 years who are being considered by the CWC
for being declared free for adoption as well as those children aready legally
declared free for adoption should not be placed in foster care as far as possible.

For the purposes of providing foster care where it is deemed appropriate, the
CWC may place achild in afamily which does not include the biological family
of thechild or the child’ sadoptive parentswhich the committee thinksis suitable.>*
A child who is adoptable cannot be placed in foster care for along period.>? A

527 33 Act, 2015, Section 2(29).
528 33 Model Rules, 2016, Rule 23(6).
529 33 Model Rules, 2016, Rule 23(7).
5 33 Model Rules, 2016, Rule 44(1).
53 33 Act, 2015, Section 44(1).
5% 3] Act, 2015, Section 44(9).
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foster family will be decided based on their ability, intentions, capacity and prior
experience.>* The CWC must endeavour to keep siblings together by placing
them in the same foster family.>

Where achild hasbeen placed in afoster care because his/her parentswerefound
to be unfit, the parents may be permitted to visit the child in the foster home
unless the CWC deemsit to be against the best interests of the child.>®

In addition to the mandates under the JJ Act, the | CPS provides significant support
towards ensuring foster care through the Sponsorship and Foster Care Fund created
by the Scheme. This Fund is made available to the District Child Protection Society
[DCPC] and where the CWC makes an order for placement of a child in foster
care, acopy of such order should be made to the DCPS for release of funds.

Fundamental principles governing adoption of children in India:>*®

e the child’s best interests shall be of paramount consideration, while processing
any adoption placement;

« preference shall be given to place the child in adoption with Indian citizens and
with due regard to the principle of placement of the child in hisown socio-cultural
environment, asfar as possible;

« al adoptions shall be registered on Child Adoption Resource Information and
Guidance System and the confidentiality of the same shall be maintained by the
Authority.

7.1.4 Adoption

Adoption is another key form of rehabilitation aimed at ensuring the right of a
child to family and provision of non-institutional care. The JJ Act definesadoption
as “the process through which the adopted child is permanently separated from
his biological parents and becomes the lawful child of his adoptive parents with
all the rights, privileges and responsibilities that are attached to a biological
child.”%¥” Adoption has the effect of the adopted child becoming the child of the
adoptive parents for al purposes as if the child were born to them. After the
adoption takes place, all ties of the child with hig’her birth family will stand
severed.>® |n addition to the above, the JJ system also provides for adoption of

532 JJ Act, 2015, Section 44(2).
s34 JJ Act, 2015, Section 44(3).
535 JJ Act, 2015, Section 44(5).
5% Adoption Regulations, 2017, Rule 3.
537 JJ Act, 2015, Section 2(2).
538 33 Act, 2015, Section 63.
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foster children aswell asadoption for child of arelative by making an application
to the court.5*

Adoption under thejuvenilejustice systemisgoverned under three principle texts:
the JJAct, the JIModel Rulesand the Adoption Regulations, 2017. Thisframework
provides for both inter-country and well as in-country adoption. The Central
Adoption Resource Agency [“CARA"] is the primary body constituted for
regulation of both in-country and inter-country adoption in India.

For the purpose of housing children for adoption, the government has recognized
certain institutions as a Specialised Adoption Agency [“ SAA"].>®

The |CPS supports the process of adoption in a significant manner and provides
for setting up Adoption Coordinating Agencies, Specialised Adoption Agencies,
Cradle Baby Reception Centres, etc.5*

Process:

Processfor children to be adopted

Eligibility of childrento | The following categories of children are eligible to be
beadopted adopted:®#

» Any orphan or abandoned or surrendered child,
declared legally free for adoption by the Child
Welfare Committee;

e Any child of arelative;>®

 Any child or children of spousefrom earlier marriage,
surrendered by the biological parent(s) for adoption
by the step-parent.

e Any child of mentally retarded parents or child of a
victim of sexual assault.>*

Declaration of |Surrendered| A surrendered child refers to a child who has been

achild as Children  |voluntarily produced before the committee by parents
legally free or guardians who are unable to care for this child
for adoption due to physical, emotional and social factors.>*

» If the CWC issatisfied, it may ask the parentsto
execute a surrender deed

* The parents will be given two months to reconsider
their decision.

539 33 Act, 2015, Section 60 of the JJ Act & JJ Model Rules, 2016, Rule 44.

540 JJ Act, 2015, Section 65(1).

%41 |CPS, p. 18

542 Adoption Regulations, 2017, Rule 4.

53 ‘relative’ is defined in section 2(52) of the JJ Act as “a paternal uncle or aunt, or a maternal
uncle or aunt, or paternal grandparent, or maternal grandparent”

54 JJ Act, 2015, Section 38(3).
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* Wherethechildisbelow six yearsold, the CWC shall
place the child in a Specialized Adoption Agency.

e Thereafter the CWC may legally declare the
surrendered child free for adoption.

Abandoned |+ Orphaned and Abandoned children who are below
and the age of 6 years shall be placed in a SAA.
Orphaned [+ Effortswill be made by the CWC to trace the parents
children and guardians of children. If it is found that they do

not have any support, the CWC may legally declare
them free for adoption.>*

» Thepoliceshould tracethebiological parentsor legal
guardian and submit thereport if they are untraceable
within two monthsif the child is below two years
and within four months if the child is above two
years.3 If it is not received in the stipulated time,
it will be deemed to have been given.>*®

7.1.5 Fit Facility/ Fit Person

Fit Facilities and fit persons refers to facilities or individuals who are entrusted
with children on a temporary basis for a specific purpose.> The JIB and the
CWC are empowered to recognize any facility asa‘fit facility’ or aperson asa
‘fit person’ for providing care, treatment and protection of achild after conducting
due enquiry.>®

A fit person or facility may be entrusted with achild for the purposes of providing
the following servicesto the child:

i. shortterm care

ii. medical care and treatment and specialized treatment

iii. psychiatric and mental health care

iv. de-addiction and rehabilitation

v. education

vi. vocational training and skill development

vii. witness protection

viii. group foster care

546 JJ Act, 2015, Section 38(1).
547 Adoption Regulations, 2017, Regulation 6(11).
54 Adoption Regulations, 2017, Regulation 6(11).
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Fit Facility & Fit Person

A fit facility must:%!
a. meet the basic standards of care and protection of children
b. provide basic services to children such as:
o food, clothing, sanitation, hygiene
o mental health interventions including counselling
o medical facilities
o formal age appropriate education
c. prevent all forms of cruelty, neglect, abuse or exploitation of the child
d. abide by orders of the CWC and JJB
A fir person must:?
a. have the capacity and willingness to receive the child
b. provide basic services of care and protection of the child

* Wherethe JJB or CWC isdissatisfied with the standards of care at afit facility or fit
person, it may withdraw the recognition through an order.5

7.1.6 Sponsor ship

Section 45 of the JJ Act empowers State Government to make rules in order to
provide sponsorship programmes for children. These sponsorship services can
be provided to individuals, groups, communities, families or even to Children’s
Homes and Special Homes. They may be used for medical, educational, nutritional
and other needs. A child may be placed under sponsorship for a maximum of
threeyears.

Thefollowing children are eligible for sponsorship services:

a. Child whose mother iswidowed or divorced or abandoned by family

b. Orphaned children living with extended family

c. Child whose parents are victims of life-threatening disease

d. Children whose parents are incapacitated due to accident and are unable to
take care of children physically or financialy.

The | CPS supports Sponsorship services through the setting up of a Sponsorship
and Foster care Fund within the District Child Protection Society [DCPS]. This
Fund aids in providing supplementary sponsorship support to families for

59 33 Act, 2015, Section 2(27) and 2(28).

550 33 Act, 2015, Sections 51 and 52.

551 33 Model Rules, 2016, Rule 27.

552 33 Model Rules, 2016, Rule 28.

553 JJ Model Rules, 2016, Rule 27(7) and 28(4).
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educational, medical, nutritional and other needs. The fund is aimed at not only
providing rehabilitative aid but al so preventing children from becoming destitute
or victims of offences such as child labour, child marriage, etc. The release of
such funds will be based on the decision of CWC and as per the Individual Care
Plan prepared for the child.®*

7.1.7 Aftercare

Theframework of the JJAct also providesfor aftercare of children who areexiting
the systemin order to ensure effective reintegration of the child.>® A childwho is
leaving achild careinstitution upon completion of 18 years of age can be provided
with support such as some financial support, provision of employable skills,
placement in employment and aid in finding adequate residential facilities.>®

The following are some of the aftercare services, which may be provided to
children:

e community group housing on a temporary basis for groups of six to eight
persons;

e provision of stipend during the course of vocational training or scholarships
for higher education and support till the person gets employment;

» arrangementsfor skill training and placement in commercia establishments
through coordination with National Skill Development Programme, Indian
Institute for Skill Training and other such Central or State Government
programmes and corporates, etc.;

e provisionof acounsellor to stay inregular contact with such personsto discuss
their rehabilitation plans;;

» provision of creative outlets for channelising their energy and to tide over
the crisis periodsin their lives;

e arrangement of loans and subsidies for personsin after-care, aspiring to set
up entrepreneurial activities; and

*  encouragement to sustain themselveswithout State or institutional support.®’

Children areeligiblefor aftercare until they reach the age of 21 yearsor as per the

order of the CWC, JIB or Children’s Court. In certain exceptional cases, achild
may be provided with aftercare services until they reach the age of 23 years.>®

54 |CPS, p. 16

5% JJ Act, 2015, Section 46.

5% JJ Model Rules, 2016, Rule 25(1).
%57 JJ Model Rules, 2016, Rule 25(7).
5% JJ Model Rules, 2016, Rule 25(2).
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Roles & Responsibilities:

AUTHORITY FuncTion

State Government » The State Government is required to make Rules for the
purpose of providing aftercare services to children.

» The State Government is required to make funds available
for essential expenses of the child as a part of provision of
aftercare services. These funds must be transferred directly
to the bank account of the child.

District Child Protection » TheDistrict Child Protection Unit must prepare and maintain
Unit [DCPU] alist of organisations, institutions, individuals, etc. interested
in providing aftercare service to children as per the area of
interest such as education, medical support, vocational

training, etc.
Probation Officer/Child » The PO/CWO/ Case Worker or Social Worker must prepare
Welfare Officer/ Case apost-release plan for the child and submit it to the CWC or
Worker/ Social Worker the JJB two months prior to the release of the child from the
Child Care Institution.
Juvenile Justice Board, » TheJJB or CWC isrequired to monitor the post release plan.
Child Welfare Committees, » Aspart of its monitoring role, the JJB or CWC must look
and the Children’s Court into the effectiveness of the aftercare plan, its utilization,

and the progress made by the child.

7.1.8 Compensation

Section 357A of the Code of Criminal Procedure, 1973 [ CrPC] mandates all state
governments along with the Central Government to prepare a scheme (Central
Victim Compensation Scheme, 2015) to provide for compensation to victims of
criminal offences in order to provide for their rehabilitation. This provision is
general in nature and is applicable to children and adults alike although child
victims below the age of 14 years are eligible to receive 50% additional
compensation.

The provision further provides that whenever a Court deems appropriate, it may
recommend the award of compensation to a victim. Upon receiving such
recommendation, either therelevant District Legal Services Authority or the State
Legal ServicesAuthority must conduct an enquiry and may award compensation
toavictim. Theenquiry by the Legal Services Authority must be completed within
two months of receiving the recommendation.

The Legal Services Authority may also, where appropriate, order for immediate
first-aid or medical benefits to the victim free of cost or provide for any other
interim relief. Such relief isto be provided upon the certificate provided by the
police officer (not below the rank of officer-in-charge) or the Magistrate of the
area.

On the lines of the mandate in section 357A of the Cr.P.C., the different state
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governments have formulated their own state victim compensation schemes for
the disbursal of compensation with atabulation of amountsto be paid in the case
of different offences. It isimperativethat the police be well-versed with the scheme
in the concerned state as these schemes often place duties on the police. For eg.,
as per the Tamil Nadu State Victim Compensation Scheme, the disbursal of
compensation to victimsin citiesisto be done by the Commissioner of Police.°

Quantum of Compensation

The Central scheme provides for a minimum amount of compensation to be paid for
particular offences. The Scheme does not provide for a maximum amount and each of
the States promulgating avictim compensation schemeisfree to determine the quantum
of compensation to be paid as long as it does not fall below the minimum amount.

Thetabulation of minimum compensation to be paid as mandated by the Central Scheme
is as below:5®°

Sl. | Description of Injures/ loss Minimum Amount
No. of Compensation
1 |Acidattack Rs. 3 lakhs
2 |Rape Rs. 3 lakhs
3 [Physical abuse of minor Rs. 2 lakhs
4 |Rehabilitation of victim of Human Trafficking Rs. 1 lakh
5 | Sexual assault (Excluding rape) Rs. 50,000/-
6 |Permanent Disability (80% or more) Rs. 2 lakhs
7 |Death Rs. 2 lakhs
8 |Partial Disability (40% to 80%) Rs. 1 lakh
9 [Burns affecting greater than 25% of the body Rs. 2 lakhs
(excluding Acid Attack cases)
10 |Lossof fertility Rs. 50,000/-
11 |Loss of foetus Rs. 1.5 lakhs
12 |Women victims of cross border firing:
(@) Death or Permanent Disability (80% or more) Rs. 2 lakhs
(b) Partial Disahility Rs 1 lakh

* Child victims of the above offences below the age of 14 years are eligible to receive
50% additional of the sum of compensation provided above.

559 The Tamil Nadu Victim Compensation Scheme, 2013, Rule 7.
50 Central Victim Compensation Fund Scheme, Annexure |, available at http://mha.nic.in/sites/
upload_filessrmha/files’CV CFFuideliness_141015.pdf
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Chapter 7, Annexure 1: Significant Court Rulings
1. Inre Exploitation of Children in the State of Tamil Nadu®s*

This case dealt with the poor state of orphanages in Mahabalipuram (Tamil
Nadu) with several reported incidences of child sexual abusewithin theinstitutions
aswell asincidences of children being used to provide sexual servicestotourists.
During the course of the case, the Supreme Court dealt with several aspectsof the
implementation of the JJ Act, 2000 including the need for provision of
rehabilitative care and protection as envisaged in the Act. In thisregard the court
reaffirmed theimportance of rehabilitation and social re-integration and directed
the state governments to ensure the provision of vocational training, skill
development, preparation of Individual Care Plans, education, training of
personnel, etc.

2. Baby of Neesha v. State of UP*2

In this matter, a child was unlawfully taken from the mother immediately after
birth by aneighbour by awoman with mental disability. A police complaint was
filed in this regard after which the police were able to take custody of the infant
and hand it over to the mother. Information was given to Childline regarding the
incident who in-turn informed the Superintendent of a Childcare home. The said
Superintendent made an application to the police to take custody of the child,
which was acceded to and the police took custody of the infant from the mother
and handed over the child to the Superintendent.

The CWC having jurisdiction over the matter took cognizance of theincident
after reading a newspaper report and ordered for the production of the child as
well as an enquiry report. The police alleged that they handed over the child for
ensuring the better future of the baby. The Superintendent having custody of the
child refused to produce the baby before the CWC claiming that the child wastoo
ill to travel. Further, the Superintendent got the baby declared legally free for
adoption after producing the child before a nearer CWC in Lucknow city.
Subsequently, the child was given in adoption and custody of the child was handed
over to the adoptive parents in the state of Rajasthan.

Aggrieved by the wrongful handing over of custody, the mother of the child
filed aHabeas Corpus petition before the High Court of Allahabad asking for the
child to be restored to her. She also moved an application for the conduction of a
DNA test, which revealed that she was the biological mother of the child.

The High Court of Allahabad in its judgment highlighted the importance of

561 WP 102/2007 [Supreme Court], Decided on 5 May 2017.
562 Habeas Corpus No. 51 of 2013, High Court of Allahabad (Lucknow Bench).
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therestoration provision and stated that “[r]estoration of and protection to achild
shall bethe prime objective of any children’shome or the shelter home as provided
in Section 33.” The Court further opined that when the child was brought before
the CWC in Lucknow, every effort should have been made to restore the child to
thefamily in accordance with the Juvenile Justice (Care and Protection of Children)
Act, 2000. Finding that the child wasnot a‘ child in need of care and protection’,
the Court found the adoption order illegal and restored the child to the biological
mother.

3. Shabnam Hashmi v. Union of India & Ors.5

In order to clarify certain conflicts which had arisen in adoption cases due to the
overlap between personal laws and the Juvenile Justice (Care and Protection of
Children) Act, 2000, a PIL was filed in the Supreme Court praying for right to
adopt and be adopted be considered as a Fundamental Right under Article 21 of
the Constitution unfettered by religious laws.

The All India Muslim Personal Law Board, intervening in this case, stated that
although adoption processwas provided for inthe JJAct, it was also provided for
in Muslim personal Law through the ‘Kafala system’ whereby a child can be
placed under the custody of afamily for care, well-being and financial support.
Thischild, however, would not be at par with abiological child and have limited
rightswithinthefamily. Stating this, the Board asked the Court toissue adirection
that all Muslim children available for adoption must be given in adoption as per
the Muslim personal law.

The Supreme Court rejected the above request of the Board stating that the JJ
Act, 2000 was asecular legislation and an enabling Act, whose provisions cannot
be nullified by principlesof personal law. The Court, however, refused to recognize
the right to be adopted and to adopt as a Fundamental Right in view of the
conflicting laws and practicesin the country in rel ation to adoption which require
to be resolved first.5%

4. Apne Aap Women Worldwide Trust I ndia v. State of Bihar®®

The High Court of Patna, in this case, was petitioned to ook into the menace of
trafficking plaguing the state of Bihar and order the strict implementation of the
ITPA. Through the course of the proceedings, the court looked into various aspect
of trafficking including prevention, raid and rescue, rehabilitation and prosecution.

563 (2014) 4 SCC 1.
564 1d. at para 13.
565 2015 (1) PLJR 268.
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With specific reference to rehabilitation of victims of trafficking, the PatnaHigh
Court mandated that:56¢

« the Socia Welfare Department must establish adequate number of Protective
Homes, Corrective Institutions in each district of the State to provide
vocationa training to victims. At least one Protective Home, Corrective
Institution and One Stop Crisig/Nirbhaya Centre must be established in every
district at the earliest.

e Theseingtitutionsmust be managed by licensed personswith theaid of trained
staff.

e Rescue must be followed up with protective care and vocational training to
enable the economic independence of thevictimsfor inthe absence of training,
victims may return to the same profession.

e The Directorate of Social Welfare must ensure the regular training of staff
and caregivers at the Institutions housing victims of trafficking.

*  Victimsof trafficking must beissued identity cardsin order to link them with
various social security schemes.

5. Ankush Shivaji Gaikwad v. State Of Mahar ashtra®”

The Supreme Court in this case dealt with aprosecution under Section 304 of the
IPC. Upon upholding the conviction of the accused, the Court had the occasion to
look into compensation to be given to the deceased’ sfamily under section 357 of
the Code of Criminal Procedure, 1973 and examined this issue at length.

Pursuing the jurisprudence of compensation in great detail including severa
international law documents and judgments from other jurisdictions, the Bench
observed that:

“While the award or refusal of compensation in a particular case may be within
the Court’s discretion, there exists a mandatory duty on the Court to apply its
mind to the question in every criminal case. Application of mind to the question
is best disclosed by recording reasons for awarding/refusing compensation. It is
axiomatic that for any exerciseinvolving application of mind, the Court ought to
have the necessary material which it would evaluate to arrive at a fair and
reasonable conclusion.”

56 1d. at para 27.
57 (2013) 6 SCC 770.
568 |d. at para 62.
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6. Tekan alias Tekram v. State of M adhya Pradesh®®

This case arose out of an alleged sexual intercourse committed upon ablind and
illiterate girl by the accused under promise of marriage. The Court upheld the
conviction of the accused and proceeded to discuss compensation for the victim.
During the course of the hearing the court looked into the different victim
compensation schemes of the different states and observed that there was no
uniform practice in the country in providing compensation for rape victims and
the different amounts ranged from Rs. 20,000 to Rs. 10,00,000.57°

The Court ordered that al the states must endeavour to follow auniform scheme
in the manner framed by the state of Goa which permits compensation of up to
Rs.10,00,000 for rape victims with disability. In the matter before the court, the
Bench proceeded to verify the living conditions of the girl in the village and
observed that she was living al one without any support by working as a manual
labourer. The Bench felt that it would not be possible for her to handle any lump
sum of money and thus proceeded to order Rs.8000 to be paid to her every month
for her lifetime as compensation as she was a victim with disability .5

569 2016 SCC 131.
570 |d. at para 13.
571 1d. at para 19.
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